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United States Court of Appeals for the 

District of Columbia 


Xo. 6445. 


The United States on Relation of Sierra La 
Water Company, a Corporation, Appellant, 


ND AND 


VS. 


Harold L. Ickes, as Secretary of the Interior. 


a Supreme Court of the District of Columbia! 

i 

At Law. I 

No. 84268. 

The United States on Relation of Sierra La^d and 
Water Company, a Corporation, Plaintiff, 

vs. 

Harold L. Ickes, as Secretarv of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Filed July 24, 1934. 

In the Supreme Court of the District of Columbia. 

At Law. No. 84268. 

Tiie United States on Relation of Sierra Land and 
Water Company, a Corporation, Plaintiff, 


Harold L. Ickes, as Secretary of the Interior, Defendant. 

Petition for Writ of Mandamus . 

Comes now Sierra Land and Water Company, a corpo¬ 
ration, relator, and as grounds for this petition for a writ 
of mandamus alleges: 

1. That relator is a corporation duly organized and ex¬ 
isting under land bv virtue of the laws of the State of Cali- 
fornia, and is a citizen of the United States and a resident 
of the State of California; that said corporation was formed 
for the purpose of irrigation and at all times herein men¬ 
tioned was and is qualified in all respects to apply for and 
receive the benefits of the act of Congress approved March 
3, 1891 (26 Stats. 1095), as amended by Section 2 of the 
act of Congress approved May 11, 1898 (30 Stats. 404), 
commonlv known as the “right-of-wav’’ acts, relating to 
rights of wav and easements for canals, ditches and reser- 
voirs on the public lands and reservations of the United 
States; and that relator brings this suit in its own right 
and not otherwise. 

2. That the defendant is the duly appointed, qualified and 
acting Secretary of the Interior, at present a resident of 
the District of Columbia, and is sued herein in his official 

and representative capacity and not otherwise. 

2 3. That prior to November 30, 1923, relator filed 

four applications for right of way under the provi¬ 
sions of the statutes aforesaid, and that said applications 
were in the form and manner provided by law and for con¬ 
venience may be described as follows, to-wit: 

Independence 05782, now Sacramento 020296, for the 
Silver Lake or Goose Reservoir in Sections 4, 5, 8, 9, 16 
and 17, Township 2 South, Range 26 Fast, M. 1). M. 
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Independence 06867, now Sacramento 020325, for the 
Silver Lake Canal, from a point on the dam of Silver Lake 
Reservoir in Section 4, Township 2 South, Range!26 East, 
to a point in Section 10, Township 1 South Rangej26 East, 
M. D. M. where it enters Rush Creek Mutual Ditch!. 


Independence 07493, now Sacramento 020540, ijor Rush 
(’reek (’anal, from the point last above described to a point 
in Section 6, Township 3 North, Range 28 East, M. D. M. 

Independence 07493, now Sacramento 020540, for Rush 
.Tune-Gull Lakes Reservoir in Sections 1, 2, 11, 14 and 15, 
Township 2 South, Range 26 East, M. D. M. 

All of the foregoing applications were filed at the United 
States Land Office at Independence, California, being the 
land office for the district in which said lands were ^ituated, 
and the respective applications were assigned the Independ¬ 
ence serial numbers above set forth, and that subsequently 
said applications were assigned the Sacramento serjal num¬ 
bers above-set forth, by which numbers said applications 
are now known. That each of said applications embraced 
lands in the County of Mono, State of California, alnd that 
the said applications were and are component parts of a 
proposed system of irrigation that had and lias for its 
object the reclamation of arid lands adjacent to Mono Lake, 
California. 

4. That by decision of November 30, 1923, the Commis¬ 
sioner of the General Land Office rejected the said applica¬ 
tions upon the alleged ground that relator herein 

3 owned no water for the project in connection with 
which the rights of way had been applied for. 

5. That an appeal was taken from the said decision of the 
Commissioner of the General Land Office to the Secretarv 
of the Interior, and that on December 8, 1933, the said Sec¬ 
retary of the Interior finally rejected the said applications 
of relator, among other things saying: 

“* * * and it has now been determined therein that 

they have no valid claim to the water right upon which the 
several applications are based. The applications must, 
therefore, be rejected. The Commissioner’s decision is 
affirmed.” 


6. That pursuant to the Rules of Practice and Procedure 
of the Department of the Interior, relator filed with the 
Secretary of the Interior a further petition for the exer- 
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eise of Supervisory Authority of said Secretary of tlie In¬ 
terior, and that on June 14, 1934, a decision was rendered 
thereon, adhering to the said decision of December 8, 1933, 
and finally rejecting the said applications. 

7. That in rejecting the said applications upon the al¬ 
leged ground that relator did not have a valid claim to a 
water right and/or that relator herein did not furnish “at 
least prima-facic evidence of right to a fairly definite 
amount of water”, the said Secretary of the Interior de¬ 
parted from a plain official duty, and required conditions 
to be performed on the part of relator contrary to the 
explicit terms of the right of way statutes aforesaid. 

8. That by reason of the acts performed by relator in 
filing its said applications, and in compliance with the re¬ 
quirements of the statutes aforesaid, it acquired statutory 
and vested rights which could not rightly be disregarded 

or denied bv the Secretarv of the Interior and/or 
• %• 

4 the Commissioner of the General Land Office, and 
that there was nothing for the said Secretarv of the 
Interior to do except the purely ministerial duty of ap¬ 
proving said applications of relator, but that the Secre¬ 
tary of the Interior has nevertheless neglected, failed and 
refused to perform his purely ministerial duty in the 
premises and has without warrant or authority of law re¬ 
jected the said applications. 

9. That relator has complied fully with all the require¬ 
ments of the right of way statutes aforesaid, and the lawful 
regulations of the Department of the Interior in relation 
thereto bearing upon its right to receive the benefits of 
the grant by Congress of rights of way as provided in 
said statutes, and that in refusing to recognize and ap¬ 
prove said right of way applications the Secretary of the 
Interior has misconstrued his power and authority under 
the statutes and has attempted to exercise a purported dis¬ 
cretion which is not justified by the terms of said right of 
wav statutes or am* other authoritv of law, and that in so 
denying the right of relator to its grant of rights of way 
under the said statutes has deprived relator of its lawful 
property without due process of law and has denied to 
relator the equal protection of the laws in violation of the 
fifth and fourteenth amendments to the Constitution of 
the United States. 

10. That relator has fully exhausted the procedure of 
the Department of the Interior in the establishment of its 
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rights, and has no further or adequate remedy oif proce¬ 
dure therein. | 

Wherefore, it is respectfully prayed that this Honorable 
Court issue an order requiring the defendant tjo show 
cause, within such reasonable time as the Cojirt may 
5 deem proper, why a writ of mandamus should not 
issue herein: that this court adjudge that relator is 
entitled to the allowance and approval of its right of way 
applications hereinbefore described, and issue its writ of 
mandamus commanding said defendant to approve ihe said 
applications; and for such other and further relief as to 
the court may seem just and proper. 

SIERRA LAND AND WALTER 
COMPANY, 

Bv GEORGE R. WICKHAM, 

F. M. GOODWIN, 

F. W. CLEMENTS, , 

Attorneys for Relator. 

i 

State of California, 

County of Los Angeles, ss: 

Fred R. Miner, being by me first duly sworn, deposes 
and says: That he is the President of the Sierra Land and 
Water Company, a corporation, the plaintiff in the within 
and above-entitled action; that he has read the fo 
Petition for Writ of Mandamus and knows the c 
thereof; and that the same is true of his own knowledge, 
except as to the matters which are therein stated upon his 
information or belief, and as to those matters that' lie be¬ 
lieves it to be true. That he makes this verification for 
and on behalf of the said Sierra Land and Water Company. 

FRED R. MINER/ 

Subscribed and sworn to before me this 3rd day c)f July, 
1934. 

[notarial seal.] CHARLOTTE CREASON, 

Notary Public in and for the County of 

Los Angeles, State of California. 

Mv commission expires Feb. 28, 1938. 


•egomg 
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Answer to Petition for JlVif of Mandamus and Re- 
1 sponse to Rule to Show Cause. 

Filed October 30, 1934. 


Comes now the defendant, Harold L. Ickes, Secretary of 
the Interior, and for answer to the petition for writ of man¬ 
damus in the above-entitled cause and for response to the 
Rule to Show Cause why a writ of mandamus should not be 
issued as prayed, states: 

1. That, upon his information and belief, he admits the 
allegations set forth in paragraph 1 of the petition, except 
the allegation that relator is qualified in all respects to re¬ 
ceive the benefits of the act of Congress approved March 3, 
1891 (‘26 Stat. 1095), as amended by Section 2 of the act of 
Congress approved May 11,1898 (30 Stat. 404). Defendant 
states that relator is not qualified to receive the benefits of 
those acts of Congress for the reason that relator has fur¬ 
nished no evidence that he has a valid right to water under 
the laws of California, or an uncontroverted expectation of 
such a right to water, to be carried through the ditches and 
canals, rights of way for which are sought under the afore¬ 
mentioned acts of Congress. 

2. That lie admits the allegations set forth in paragraph 
2 of the petition. 

3. That he denies that relator’s applications were in the 
form and manner provided by law in that they were not ac¬ 
companied by evidence of relator’s uncontested title or right 
to appropriate water, or evidence of relator’s uncontested 
application for the right to appropriate water filed with the 
proper official of the State of California; but that he other¬ 
wise admits the allegations set forth in paragraph 3 

7 of the petition. 

4. That he admits the allegations set forth in para¬ 
graph 4 of the petition. Defendant states that the deci¬ 
sion of the Commissioner of the General Land Office is 
also based upon the ground that relator had furnished no 
satisfactory evidence of the ownership of the water rights 
for the project, or of an uncontroverted expectation of such 
rights. 
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5. That he admits the allegations set forth in paragraph 

5 of the petition. A true copy of the entire opinion of the 
Secretary of the Interior rendered on his decision on ap¬ 
peal from the Commissioner of the General Land iOffice is 
attached hereto as defendant’s exhibit ‘‘A”, which it is 
prayed may be taken and read as a part hereof aij though 
fullv set forth herein. 

6. That he admits the allegations set forth in paragraph 

6 of the petition. A true copy of the opinion of :he Sec¬ 
retary of the Interior rendered on his decision on tjhe peti¬ 
tion for the exercise of supervisory authority is Attached 
hereto as defendant’s exhibit “B”, which it is prayed may 
be taken and read as a part hereof as though fully set forth 
herein. 

7. That he denies the allegations set forth in paragraph 

7 of the petition. j 

Further answering paragraph 7 of the petition, Idefend- 

ant states that in rejecting relator’s applications lie acted 
in accordance with the terms of the statutes aforesaid and 
in accordance with the terms of the regulations of the 
Secretary of the Interior properly promulgated in con¬ 
nection with those statutes, which regulations are herein¬ 
after set out in paragraph 12 hereof. 

8. That he admits that he has rejected relator’s 

8 applications; but that he denies that his action in 
so doing was without warrant or authority of law; 

and that he denies all the other allegations set forth in 
paragraph 8 of the petition. 

Further answering paragraph 8 of the petition, defend¬ 
ant states that relator, in failing to furnish evidence of 
uncontroverted title or right to appropriate water for use 
in a project for which rights of way were sought, or evi¬ 
dence of an uncontested application for such water n|iade to 
the proper official of the State of California, failed t6 make 
a valid application in accordance with the terms 
regulations properly and validly promulgated by tl 
retary of the Interior in connection with the statutes, 
said, which regulations are hereinafter set out in paragraph 
12 hereof. 

9. That he denies the allegations contained in pad 

9 of the petition. 

10. That he denies the allegations of paragraph 10i of the 
petition in so far as they may be construed to allege the 


of the 
e Sec- 
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existence of anv rights to rights of wav under the aforesaid 
statutes in relator; but that he otherwise admits the allega¬ 
tions set forth in paragraph 10 of the petition. 

Answering the petition as a whole and responding to 
the Rule to Show Cause: 


11. Defendant states that the applications of relator were 
tiled under Sections 18, 19, 20, and 21 of the act of Congress 
of March 3, 1891 (26 Stat. 1095), and Section 2 of the act 
of May 11, 1898 (30 Stat. 404), which in so far as pertinent 
here are as follows: 


4 ‘Sec. 18. That the right of way through the public lands 
and reservations of the United States is hereby granted to 
any canal or ditch company formed for the purpose of irri¬ 
gation, and dulv organized under the laws of any 
9 State or Territory, which shall have tiled or may 
hereafter tile with the Secretary of the Interior a 
copy of its articles of incorporation and due proofs of its 
organization under the same to the extent of the ground oc¬ 
cupied by the water of the reservoir and of the canal and 
its laterals, and fifty feet on each side of the marginal 
limits thereof; also the right to take from the public lands 
adjacent to the line of the canal or ditch, material, earth, 

and stone necessary for the construction of such canal or 

% 

ditch: Provided. That no such right of wav shall be so lo- 
cated as to interfere with the proper occupation by the 
Governmentiof any such reservation, and all maps of loca¬ 
tion shall be subject to the approval of the Department of 
the Government having jurisdiction of such reservation, and 
the privilege herein granted shall not be construed to inter¬ 
fere with the control of water for irrigation and other pur¬ 
poses under authority of the respective States or Terri¬ 
tories. 


“Sec. 19. jThat any canal or ditch company desiring to 
secure the benefits of this act shall, within twelve months 
after the location of ten miles of its canal, if the same be 
upon surveyed lands, and if upon unsurveyed lands within 
twelve months after the survey thereof by the United States, 
file with the register of the land office for the district where 
such land is located a map of its canal or ditch and reser¬ 
voir; and upon the approval thereof by the Secretary of the 
Interior the same shall be noted upon the plats in said 
office, and thereafter all such lands over which such rights 

7 O 
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ot way shall pass shall be disposed of subject to sjich right 
of way. Whenever any person or corporation, ini the con¬ 
struction of any canal, ditch, or reservoir, injures! or dam¬ 
ages the possession of any settler on the public domain, the 
party committing such injury or damage shall be!liable to 
the party injured for such injury or damage. | 

“Sec. 20. That the provisions of this act shall (apply to 
all canals, ditches, or reservoirs heretofore or hereafter 
constructed, whether constructed by corporations, individ¬ 
uals, or association of individuals, on the filing of the cer¬ 
tificates and maps herein provided for. If such ditch, canal, 
or reservoir has been or shall be constructed by an indi¬ 
vidual or association of individuals, it shall be sufficient for 
such individual or association of individuals to file jwith the 
Secretary of the Interior and with the registers of (the land 
office where said land is located a map of the linej of such 
canal, ditch, or reservoir as in case of a corporation, with 
the name of the individual owner or owners thereof, to¬ 
gether with the articles of association, if any there be. Plats 
heretofore filed shall have the benefits of this act from 
the date of their filing, as though filed under it: Provided, 
That if anv section of said canal or ditch shall not be com- 
pleted within five years after the location of said section the 
rights herein granted shall be forfeited as to any uncom¬ 
pleted section of said canal, ditch, or reservoir, to the extent 
that the same is not completed at the date of the for¬ 
feiture. 

10 “Sec. 21. That nothing in this act shall authorize 
such canal or ditch company to occupy such right of 
way except for the purpose of said canal or ditch, and then 
onlv so far as mav be necessarv for the construction, main- 
tenance, and care of said canal or ditch.” (Act of March 3, 
1891, 26 Stat. 1095.) 1 


12. Defendant further states that, under his general 
power to administer the disposition of the public domain 
(Revised Statutes, Sections 441, 453) and under h|is gen¬ 
eral power to make all necessary and needful regulations 
therefor (Revised Statutes, Sections 161, 2478), the Secre¬ 
tary of the Interior approved and promulgated the follow¬ 
ing regulations, among others in connection with the dispo¬ 
sition of the public domain under the aforesaid statutes: 
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* * While these acts "rant rights of wav over the 

public lands necessary to the maintenance and use of 
ditches, canals, and reservoirs, the control of the flow and 
use of the water is, so far as this act is concerned, vested 
in the States: or Territories, the jurisdiction of the Depart¬ 
ment of the Interior being limited to the approval of maps 
carrying the right of way over the public lands. If the 
right of way applied for under this act in any wise involves 
the appropriation of natural sources of water supply, the 
damming of rivers, or the use of lakes, the maps should be 
accompanied by proof that the plans and purposes of the 
projectors have been regularly submitted and approved in 
accordance with 1 lie local laws or customs governing the use 
of water in the State or Territorv in which such right of 
way is locatdd. Xo general rule can be adopted in regard 
to this matter. Each case must rest upon the showing 
filed.’ ’ 


i i • 


* An incorporated company desiring to obtain 
the benefits of the law must file the papers and maps speci¬ 
fied below with the register of the land district in which 
the canal, dithh, or reservoir is to be located. These papers 
and maps will be forwarded to tlie General Land Office, 
and, after examination, they will be submitted to the Secre¬ 
tary of the Interior with recommendation as to their ap¬ 
proval : * * 


* ? > 


«**>••** 

“(g) A copy of the company’s title or right to appropri¬ 
ate the water needed for its canals, ditches, and reservoirs, 
certified as required by the State or Territorial laws. If 
the miner’s inch is the unit used in such title, its equiva¬ 
lent in cubic feet per second must be stated. If the right 
to appropriate the water has not been adjudicated under 
the local laws, a certified copy of the notice of appropriation 
will be sufficient. If the notice of appropriation is 
11 accompanied by a map of the canal or reservoir it 
will not be necessary to furnish a copy of the map 

where the notice describes the location sufficientlv to 

* 

identifv it with the canal or reservoir for which the right- 

of-way application is made. If the water-right claim has 

been transferred a number of times it is not necessarv to 

%> 
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furnish a copy of each instrument of transfer; ap abstract 
of title will be accepted.” (Regulations of June 6, 1908, 36 
L. D. 567.) i 

y i 

Defendant also states that, in so far as pertinent here, 
the regulations of February 21, 1931 (53 I. D. 277) are as 
above quoted. 

13. Defendant further states that, under these regula¬ 
tions, a certified copy of an application filed with tne proper 
State official for a permit authorizing the diversion and 
appropriation of the water, or a certified copy of such per¬ 
mit, is considered a sufficient showing with respect to water 
rights, but that, if it appears from the records that a right- 
of-way applicant’s water-right application or permit has 
been challenged by another party alleging superior rights 
to the water, the General Land Office first obtains from the 
proper officials a statement concerning the conflicting claims 
to the water and, if it appears that there is litigation pend¬ 
ing between the parties either before the State official or in 
the courts, action on the right-of-way application is sus¬ 
pended awaiting the final outcome of the litigation over 
water rights; that if the outcome is adverse to t|ie right- 
of-way applicant it is the practice to reject his application 
for right of way; and that no attempt is made by the Gen¬ 
eral Land Office or the Secretary of the Interior td adjudi¬ 
cate conflicting claims to water, such a matter being one 
within the jurisdiction of the State officials and courts, but 
that, on the contrary, the General Land Office and the Secre¬ 
tary of t he Interior await the final adjudication of] the wa¬ 
ter rights by the proper State authorities before act- 
12 ing on right-of-way applications and then act in har¬ 
mony with such adjudication when evidence! thereof 
has been furnished. ! 


i 

14. Defendant further states that the records in connec¬ 
tion with the relator’s applications showed, as indicated in 
departmental decisions attached hereto as exhibits “A” 
and “B”, that its right to the use of waters under the laws 
of California were contested; that action upon relator’s 
applications was suspended until that contest might be 
decided by the proper official and/or court of the State of 
California; and that the applications were finally Rejected 
only after the Supreme Court of the State of California 
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had affirmed the judgment of the lower court (2o Pac. (2d) 
22*1) against this relator in a suit in which it sought to 
establish its right to water under the laws of California 
for the project of which the rights of way presently sought 
by relator are intended to be a part. 

15. Defendant further states that the determination 
made by him on the relator’s applications was one validly 
made by him within the scope of his proper discretion, and 
that the writ of mandamus will not lie to control that exer¬ 
cise of his discretion. 

16. Defendant further states that relator has thus not 
shown itself eligible to receive grants of rights of way under 
the aforesaid statutes and has not complied with the valid 
regulations aforesaid, issued bv the Secretarv of the Inte- 
rior. 

17. Defendant further states that relator never acquired, 
by virtue of its applications aforesaid, any right to rights 
of way for its canals and ditches under the public land 

laws of the United States. 


13 Wherefore, the premises considered, the defend¬ 
ant having made full response to the Rule to Show 
Cause, and having made answer to the allegations of the 
plaintiff, the defendant prays that the Kule to Show Cause 
be withdrawn and discharged and that the petition be dis¬ 
missed, and that he be permitted to go hence without day, 
be for nothing held, and recover of plaintiff the costs of 
defense. 

i HAROLD L. ICKES, 

Sccretan / of the Inferior. 
By T. A. WALTERS, 

Act inf] Secret art/ of the Interior. 


District of Columbia, n.v; 

T. A. Walters, being first dulv sworn, on his oath savs 
that he has read the foregoing answer by him subscribed 
for and on behalf of Harold L. Ickes, Secretary of the 
Interior, and that he knows the contents thereof, and that 
the facts therein stated of his own knowledge are true, 
and those stated on information and belief he believes to 
be true. 


T. A. WALTERS. 
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Subscribed and sworn to before me this 29th day of Oc¬ 
tober, 1934. I 

[notarial seal.] W. H. REICH ARD, 

Notary Public in and for tli'e 

District of Colu\nbia. 

My commission expires August 10, 1939. 

NATHAN R. MARGOLD, 

Solicitor , Department of the Interior 
14 FREDERIC L. KIRGIS, 

Assistaut Solicitor , 
Department of the Interior } 

J. KANNARD C'HEADLE, j 

Assistant Solicitor, 
Department of the Interior , 

Attorneys for Defendant. 

Service hereof admitted this 29th day of October, 1934. 

F. M. GOODWIN, 

F. W. CLEMENTS, 

GEORGE R. WICKHAM, 

Attys. for Relator. 

Defendant’s Exhibit ‘‘A”. 

1—ISO. 

United States of America. 

Department of the Interior, Washington, D. (jh 

October 29, 1934. 

Pursuant to Title 28, Paragraph 661, United States Code, 
I hereby certify that the annexed papers are true copies 
of the originals as they appear upon the records and files 
of the Department of the Interior. 

In testimony whereof, I have hereunto subscribed my 
name, and caused the seal of the Department of tlje In¬ 
terior to be affixed, the dav and rear first above written. 
[seal.] * T. A. WALTERS, j 

First Assistant Secretary of the Interior . 
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Department of the Interior, Washington. 


A. 6576. 


December 8, 1933. 


Sierra Land and Water Company. 

“F.” 

Sacramento 020296, 020325, 020540, 020612. 

Right of way applications rejected. 

Affirmed. 

Appeal from the General Land Office. 

By decision of November 30, 1923, the Commissioner of 
the General Land Office rejected four applications for right 
of way made under the provisions of the Act of March 3, 
1891 (26 Stat. 1095) and section 2 of the Act of May 11, 
1898 (30 Stat. 404) by the Sierra Land and Water Com¬ 
pany. 

These applications were as follows: 

Independence 06782, now Sacramento 020296, for the 
Silver Lake or Goose Reservoir, in Secs. 4, 5, 8, 9, 16 and 
17, T. 2 S., R. 26 E., M. D. M. 

Independence 06867, now Sacramento 020325, for the 
Silver Lake Canal, from a point on the dam of Silver Lake 
Reservoir in Sec. 4. T. 2 S., R. 26 E., to a point in Sec. 10, 
T. 1 S., R. 26 E., M. 1). M., where it enters Rush Creek 
Mutual Ditch. 

Independence 07493, now Sacramento 020540, for Rush 
Creek Canal, from the point last above described to a point 
in Sec. 6, T. 3 S., R. 28 E., M. D. M. 

Independence 07655, now Sacramento 020612, for the 
June-Gull Lakes Reservoir in Secs. 1, 2, 11, 14, and 15, T. 2 
S., R. 26 E., M. D. M. 

The rights above sought appear to be components of the 
proposed system of irrigation that has for its object the 
reclamation of arid lands around Mono Lake, California. 
In each of these applications Rush Creek was given as the 
source of the water supply, and the applications 
16 were based on alleged valid appropriation of 75,000 
miner's inches from that creek. 
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The Commissioner rejected the applications because of 
lack of satisfactory evidence of the water right claimed 
and upon reports from the Geological Survey and a min¬ 
eral inspector of the General Land Office to the effect that 
the company owned no water for the project in connection 
with which the rights of way had been applied for. 

Appeal was duly filed and appellant requested suspen¬ 
sion of action thereon to await the outcome of a (suit it 
had instituted against the city of Los Angeles and (others 
to quiet its title to the use of the waters claimed t<|> have 
been validly appropriated. On June 11, 1924, the Depart¬ 
ment granted the suspension for a reasonable time to 
afford the company opportunity to submit evidence ishow¬ 
ing it was entitled to the use of sufficient water under the 
California laws. Xo further showing having been made, 
by letter of August 16, 1930, the Department advised the 
company that action would be taken upon the record as 
it stood unless the Department were immediately advised 
of the result of the litigation on account of which the sus¬ 
pension had been obtained, and unless satisfactory evi¬ 
dence of the existence of the alleged water rights were 
furnished. December 9, 1930, the applicant company ad¬ 
vised the Department that the suit was still pending and 
requested a further stay of proceedings until the suit was 
finally determined. By letter of December 11, 1 93<j), the 
Department advised the applicant that action on tlje ap¬ 
peal would not be taken until thirty days after the| final 
decision of the California courts in the suit referred to in 
the letter. 

One of the defendants in the suit, namely, the Co ini Irri¬ 
gation Company, has now filed a certified copy of 
17 the opinion rendered September 27, 1933, by the 
Supreme Court of California in suit filed by the 
Sierra Land and Water Company against the Cainj Irri¬ 
gation Company, the city of Los Angeles and others, to 
have its title quieted to an appropriative right in Tj5,000 
miner’s inches of the waters of Rush Creek in JMono 
County, California. It appears from the opinion filetj that 
the judgment of the lower court sustaining the demurrer 
to the bill of complaint and dismissing the suit was af¬ 
firmed. It also appears that a motion for rehearing of 
said decision was denied October 26, 1933. 

The above-mentioned suit was evidently the one the ap¬ 
pellants refer to in their request for stay of action by the 
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Department, and it has now been determined therein that 
they have no valid claim to the water right upon which 
their several applications are based. The applications 
must, therefore, be rejected. 

The Commissioner’s decision is affirmed. 

(Signed) T. A. WALTERS, 

i First Assistant Secretary. 

Defendant's Exhibit “B”. 


1—180. 


United States of America. 

Department of the Interior, Washington, D. C. 

October 29, 1934. 

Pursuant to Title 28, Paragraph 661, United States Code, 
I hereby certify that the annexed papers are true copies 
of tho| originals as they appear upon the records 
IS and files of the Department of the Interior. 

In testimony whereof, I have hereunto subscribed 
my name, and caused tlie seal of the Department of the 
Interior to be affixed, the dav and vear first above written. 
[seal.] ‘ T. A. WALTERS, 

First Assistant Secretary of the Interior. 

A-6576. 

• Department of the Interior, 

Washington. 

June 14, 1934. 

Sierra Land and Water Company and Rush Creek Mu¬ 
tual Ditch Companv. 

Sacramento 020296, 020325, 020540, 020612. 

Right of way applications rejected. 

Petition denied. 

Petition for the Exercise of Supervisory Authority. 

By decision dated December 8, 1933, the Department in 
affirmance of a decision by the Commissioner of the Gen¬ 
eral Land Office dated November 30, 1923, rejected four 
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applications for right of way under the act of March 3, 
1891 (2d Stat. 1095), and section 2 of the act of May 11, 
1898 (30 Stat. 404), by the Sierra Land and Water Com¬ 
pany, on tlie ground that it had been finally determined by 
the Supreme Court of California that said company had no 
valid claim to the water right upon which its several appli¬ 
cations were based. 

The Rush Creek Mutual Ditch Company at one time had 
right-of-way applications which were similarly re- 
19 jected and the two companies by their attorney have 
filed a petition for the exercise of supervisory au¬ 
thority by the Secretary of the Interior to reinstate ^nd ap¬ 
prove the applications. 

It is contended that when an application for right of 
way under the act of March 3, 1891, supra , has been filed 
and maps of location have been submitted, in accordance 
with the requirements of the statute, approval by the Secre¬ 
tary of the Interior becomes a mere ministerial duty and 
he cannot inquire into the matter of right to water. 

In section 18 of said act of 1891 it is provided: 

I 

“That the right of way through the public lands and 
reservations of the United States is hereby granted io any 
canal or ditch company formed for the purpose of Irriga¬ 
tion * * * to the extent of the ground occupied by the 

water of the reservoir and of the canal and it! 


era Is” 


s lat- 


least 


It would seem that the statute contemplates at 
prima facie evidence of right to a fairly definite ajnount 
of water. 

In its regulations under the right of way acts the De¬ 
partment has prescribed (36 L. D. 567, 568): 

“While these acts grant rights of way over the public 
lands necessarv to the maintenance and use of ditches, 
canals and reservoirs, the control of the flow and ijise of 
the water is, so far as this act is concerned, vested in the 
States or Territories, the jurisdiction of the Department 
of the Interior being limited to the approval of maps car¬ 
rying the right of way over the public lands. If the right 
of way applied for under this act in any wise involves the 
appropriation of natural sources of water supply, the dam¬ 
ming of rivers, or the use of lakes, the maps shoiild be 
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accompanied by proof that the plans and purposes of the 
projectors have been regularly submitted and approved 
in accordance with the local laws or customs governing the 
use of water in the State or Territory in which such right 
of way is located. Xo general rule can be adopted in regard 
to the matter. Each case must rest upon the showing 
Med.” 

With regard to the issuance of regulations the Depart¬ 
ment has said in Kern Oil Companv v. Clarke (31 L. D. 
2SS): 

20 “Xor can there be any question of the authority 

of the land department to make rules and regulations 
appropriate or necessary to secure the convenient and effec¬ 
tive administration of any act of Congress which falls 
within its jurisdiction (Sec. 2478, R. S.). Besides being 
specially authorized by statute, such rules and regulations 
are in many instances absolutely essential to the proper and 
efficient exercise by the land department of the jurisdiction 
conferred by law upon it (see Secs. 441, 453, Revised Stat¬ 
utes), and even if there were no special statute on the sub¬ 
ject, the power to make such rules and regulations would 
arise from the inherent necessities of the case.” 

In an opinion dated May 3, 1912 (41 L. D. 10), the De¬ 
partment said: 

“The regulations governing the allowance of such appli¬ 
cations require that prim a facie evidence of the right to 
appropriate sufficient water to utilize the grant sought shall 
be submitted with each application. 


In the opinion of this Department a water permit, quali¬ 
fied on its face by such an indorsement, is without value 
as evidence of the right of the applicant under the act of 
March 3, 1891, to appropriate water for diversion and use 
through the rights of way sought to be secured from the 
United States. If it is designed to and does operate as a 
warning to the applicant and to prospective investors that 
the water supply is or may be insufficient, it should also 
operate as a warning to the United States not to burden 
the public domain with grants of easements which may 
never be utilized for lack of water. The Department’s 
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approval in such cases might itself mislead prospective 
investors and this is another objection to the approval of 
applications so qualified. The principal objectiojn, how¬ 
ever, is the one first noted, viz, that the public landS should 
not be segregated or burdened through the grafting of 
easements which may not be utilized for the public ljenefit.” 

The Department adheres to the opinions hereinbefore 
cited and to the final rejection of the applications involved. 

The petition is denied. 

(Signed) T. A. WALTERS}, 

First Assistant Secretary. 

21 Demurrer to Defendant's Return to the Rile and 

Answer. 

Filed November 12, 1934. 


Plaintiff savs that the defendant’s return to the rule and 
* 

answer are bad in substance. 

F. W. CLEMENTS, 
Attorney for Plaintiff. 

Among the matters of law intended to be argued in sup¬ 
port of the above demurrer are: 

1. That the law granting rights of way over the public 
lands for ditches, canals, and reservoirs makes a grant 
in praesenti. 

2. That plaintiff is a proper grantee under said law and 
became entitled to the benefits of said grant on filing the 
necessary showing with his application in the Land Depart¬ 
ment. 

3. That Defendant’s exception to the showing filqd with 
plaintiff’s application for the right of way, and the tjasis of 
his rejection of the plaintiff’s application, viz: tljat the 
plaintiff was not shown to be possessed of a good and suffi¬ 
cient water right appropriation, is not warranted under the 
law and is in excess of lawful requirement, i. e., the statute 
provides for forfeiture of any section not completed within 
five years after location, and that the statute discloses a 
complete scheme for its execution. 
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4. That the claimed discretionary power vested in the 
defendant must be exercised within the law and not to ex¬ 
tend the requirements of the law. 

5. That the plaintiff having met every lawful require¬ 

ment of the statute is entitled to the approval of its 
22 application for a right of way, and that defendant’s 
withholding of his approval is arbitrary and unwar¬ 
ranted, and the plaintiff is, therefore, entitled to the writ of 
mandamus as praved for in its bill. 

F. W. CLEMENTS, 
Attorney for Plaintiff. 

Service of copy acknowledged November 12, 1934. 

FREDERIC L. KIRGIS, 

Attorney for Defendant. 


Memorandum Opinion of Justice Adkins. 
Filed December 17, 1934. 


This petition for writ of mandamus seeks to compel the 
Secretary of the Interior to approve petitioner’s four ap¬ 
plications for rights of way over public lands in Mono 
Countv, California. 

The applications were filed prior to 1923 under the Act 
of March 3, 1891 (26 Stat. 1095) as amended May 11, 1898 
(30 Stat. 404), commonly known as the “Right-of-Way” 
acts relating to rights of way and easements for canals, 
ditches and reservoirs on public lands and reservations of 
the United States. 

Petitioner alleges that the applications were component 
parts of a proposed system of irrigation having for its 
object the reclamation of arid lands adjacent to Mono Lake, 
California. 

In each application Rush Creek was named as the source 
of water supply, and petitioner based its applications on an 
alleged valid appropriation under the laws of California of 
75,000 miner’s inches of water from that Creek. 

23 On i November 30, 1923, the Commissioner of the 
General Land Office rejected the applications because 
of lack of satisfactory evidence of the water right claimed 
and upon reports from the Geological Survey and the min- 
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eral inspector of the General Land Office to the effect that 
petitioner owned no water for the project in connection with 
which the rights of way were sought. 

Petitioner thereupon desired to establish its right to the 
water in question by litigation in the California courts; at 
petitioner’s request the Interior Department suspended 
final action on the applications pending determination of 
the litigation. The suit was decided adversely to petitioner 
by the Supreme Court of California on September 27, 1933 
in the case of Sierra Land & Water Co. v. Cain Irr. Co., 25 
Pac. (2nd) 223. 

Thereafter the First Assistant Secretary of the Interior 

* 

affirmed the decision of the Commissioner of th<j> Land 
Office rejecting the applications on the basis that petitioner 
had no right or title to water or valid claim to water in the 
future, to be used on the irrigation system in question. 

On June 14, 1934, the First Assistant Secretary denied 
a petition for the exercise of supervisory authority upon 
the same ground. 

The provisions of the acts upon which petitioner relies 
are set forth in paragraph 11 of the answer. In brief, they 
provide for the grant of rights of way over public: lands 
to any canal or ditch company, formed for the purpose of 
irrigation and duly organized under the laws of anv state 
or territory, which may file certain papers with the Secre¬ 
tary of the Interior. 

24 As early as 1898 bv certain regulations the Secre- 
tary of the Interior provided, in substance, th^t with 
such applications the petitioner must furnish evidence of 
uncontested title or right to appropriate water, or must 
furnish evidence of petitioner’s uncontested application for 
the right to appropriate water tiled with the proper official 
of the state in which the water is located; that is, petitioner 
must furnish evidence of the ownership of the water rights 
for the project or of an uncontroverted expectation of such 
water rights. 

Petitioner contends that the regulations are invalid and 
that under the proper construction of the statutes the peti¬ 
tioner acquired a vested right immediately upon the filing of 
its application for right of way, and that it is not necessary 
for an applicant at the time of filing to have either a! valid 
right to the use of the water or an uncontroverted expecta¬ 
tion of such valid right. 
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In my judgment tlie demurrer to the answer must be 
overruled and the petition for writ of mandamus denied, 
for the following reasons— 

1. I think the regulations were reasonable and appro¬ 
priate for the accomplishment of the purpose of the statute. 
It is admitted that they have not been complied with. 

2. The duty of the Secretary depends upon statutes the 
construction of which is not free from doubt; therefore his 
duty involved the exercise of judgment and discretion, and 
cannot be controlled bv mandamus. Wilbur v. U. S., 281 
U. S. 206, 219. 

3. The writ of mandamus will be issued only where the 
duty to be performed is clear and indisputable. U. S. v. 

Wilbur, 283 U. S. 414, 419. 

25 The right asserted by plaintiff is not clear and 
indisputable. 

December 17, 1934. 

JESSE C. ADKINS, 

J ustice. 


Final Order. 

Filed February 15, 1935. 




The above-entitled matter having came on to be heard 
the 1st day lof December, 1934, on the petition for writ of 
mandamus, the rule to show cause issued herein the 24th 
dav of Julv, 1934, the return of the defendant to said rule 
to show cause, the answer of the defandant to the petition, 
and the demurrer of the plaintiff to the defendant's an¬ 
swer : 


And at said time the plaintiff and the defendant having 
appeared by their respective counsel and the arguments of 
counsel having been heard, the matter having been sub¬ 
mitted and taken under advisement by this Court, and the 
same having been carefully considered, the Court being 
fully advised in the premises: it is hereby 

Ordered, adjudged and decreed this 15th day of Febru¬ 
ary, 1935, that the plaintiff’s demurrer be and the same 
hereby is overruled. Whereupon, the plaintiff having 
elected to stand upon its demurrer, it is further 
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Ordered, adjudged and decreed that the rule tb show 
cause be and the same hereby is discharged and that the 
petition herein be and the same hereby is. dismissed. 

JESSE 0. ADKINS, 

Justice. 


2G 


From the foregoing order the plaintiff by 


torney of record in open Court notes an appeal to 


the United States Court of Appeals for the Dist 


its at- 


ict of 


Columbia; whereupon an undertaking to act as a cosjt bond 
is hereby fixed in the sum of one hundred dollars ($100) 
with leave to deposit fifty dollars ($50) cash wifli the 
Clerk in lieu thereof. 

JESSE C. ADKINS, 

Justice. 

Feby. 11, 1935. 


No objection as to form. 


F. W. CLEMENTS, 

Atty. for Plahitiff. 


Assignment of Error. 
Filed February 14, 1935. 


Now comes the plaintiff, by its attorneys, and say 
error was committed herein by the Supreme Court 
District of Columbia, in the following particulars, v 


7 that 
bf the 


iz 


owing 


1. In overruling the demurrer to the answer. 

2. In upholding the regulations in requiring a sh 
of a water right preliminary to the acceptance ai^d ap¬ 
proval of plaintiff’s right of way application. 

3. In failing to hold that the Act of March 3, 1891, (26 
Stat. 1095), is a grant in praesenti conditioned only bn the 
filing of an appropriate application defined by the statute, 
which does not require that the applicant be at time of fil¬ 
ing possessed of a water right and is in nowise changed in 
this regard by the Act of May 11, 1898 (30 Stat. 404). 

4. In failing to find and hold that appellee fi^ed an 
27 appropriate application for right of way under the 
statute, and was, therefore, entitled to approval, 

5. In failing to note that by Section 18 of the Act of 
1891 the grant of right of way over the Public Lands should 
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‘‘not be construed to interfere with the control of water for 
irrigation and other purposes under authority of the re¬ 
spective States and Territories”; that by Section 20 the 
"•rant was forfeited as to anv section of said canal and ditch 
not completed within five years after its location and by 
Section 21 the right of way granted could not be occupied 
except for canal and ditch purposes. 

6. In holding bv inference that the Secretarv of the In- 
terior under the admitted right to exercise judgment and 
discretion can enlarge upon the statutory requirements and 
make such enlargement the basis for denying to the plain¬ 
tiff a statutory right. 

7. In entering its decree herein dismissing the bill of 
complaint. 

F. M. GOODWIN, 

F. W. CLEMENTS, 
Attorneys of Plaintiff, The Sierra Land 
and Water Company. 

Service acknowledged this 12th dav of February, 1935. 

FREDERIC L. KIRGIS, 

Attorney for Appellee. 


Memorandum. 

February 15, 1935. 

$50 deposited in lieu of bond on appeal. 

28 Designation of Record. 

Filed February 14, 1935. 


1. Bill of complaint. 

2. Answer of defendant. 

3. Demurrer to answer. 

4. Memorandum opinion of Justice Adkins. 

5. Decree dismissing bill of complaint including notice 
and allowance of appeal. 

6. Minute showing deposit of costs. 

7. Assignment of error. 

8. This designation. 

F. M. GOODWIN, 

I F. W. CLEMENTS, 

Attorneys for Plaintiff, The Sierra Land 
and Water Company. 


WATER COMPANY VS. HAROLD ICKES. 


25 


Service acknowledged this 12th dav of February, 1935. 

FREDERIC L. KIRGIS[ 

Attorney for Appellee. 

29 Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Cpurt of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 84268 at Law, whereiju The 
United States on relation of Sierra Land and Water Com¬ 
pany, a corporation, is Plaintiff and Harold L. Icl^es, as 
Secretary of the Interior, is Defendant, as the saijie re¬ 
mains upon the tiles and of record in said Court. i 

In testimony whereof, I hereunto subscribe my nanie and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of March, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, ! 

Clerk. 

I 

Endorsed on cover: District of Columbia Supreme dourt. 
No. 6445. The United States on Relation of Sierra (Land 
and Water Company, a Corporation, Appellant, vs. Harold 
L. Ickes, as Secretary of the Interior. United States (pourt 
of Appeals for the District of Columbia. Filed Mat- 28, 
1935. Henry W. Hodges, Clerk. I 
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IN THE 


Court of Appeals, Bstrict of Columbia 

July Term 1935. I 


No. 6445. 


Sierra Land and Water Co. 

v. 

Harold L. Ickes, United States Secretary of 
Interior, Appellee. 


APPEAL FROM THE SUPREME COURT OF TfHE 
DISTRICT OF COLUMBIA 


The case comes before the court on the appeal of 
the Sierra Land and Water Company from the decjree 
below overruling* its demurrer to the defendant’s jan- 
swer and dismissing appellant’s petition for a wri| of 
mandamus commanding appellee to allow and approve 
its applications for rights of way over public lands in 
Mono Countv, California. 

The case was heard on bill and answer. 
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STATEMENT. 

Appellant is a corporation duly organized and 
formed for the purpose of irrigation, existing under 
the laws of the State of California; is a citizen of the 
United States and a resident of the State of Califor¬ 
nia; and at times herein mentioned was and is quali¬ 
fied in all respects to apply for and receive the bene¬ 
fits of the Act of Congress approved March 3, 1891 
(26 Stat. 1095), as amended by section 2 of the Act of 
Congress approved May 11, 189S (30 Stat., 404), com- 
monlv known as the “right of wav” acts relative to 
rights of way and easements for canals, ditches and 
reservoirs on the public lands and reservations of the 
United States. 

Prior to November 30, 1923, the appellant filed in 
the proper district land office four applications for 
rights of way under the provisions of the statutes 
aforesaid (described in paragraph 3 of the bill, rec¬ 
ord pages 2 and 3), accompanying same by due proof 
of its organization and existence under the laws of 
the State of California, and maps showing fully the 
proposed scheme for reservoirs impounding water and 
connecting canals, component parts of a proposed sys¬ 
tem of irrigation that had as its object reclamation of 
a large body of arid lands adjacent to Mono Lake, Cali¬ 
fornia. 

The defendant and his predecessors in office took no 
exception to the sufficiency of the several applications 
and showing filed in support thereof, but suspended 
and finally rejected the applications, solely on the 
ground of his determination regarding appellant's 
claimed right to water. 




Iii his answer to paragraph S of the petition the 
appellee said: 

i 

“In failing to furnish evidence of uncoiitro- 
verted title or right to appropriate water for! use 
in a project for which rights of way were sought, 
of evidence of an uncontroverted application! for 
such water made to the proper official of the State 
of California, failed to make a valid application 
in accordance with the terms of the regulations 
properly and validly promulgated by the Secre¬ 
tary of the Interior, etc.” (record page 7.) j 


And again in his answer savs: 

“Defendant further states that the determina¬ 
tion made by him on the realtor’s applications ivas 
one validly made by him within the scope of his 
proper discretion, and that the writ of mandamus 
will not lie to control that exercise of his discre¬ 
tion”. (par. 15, answer record page 12.) 

In the memorandum opinion hied by the Honorable 
Justice of the court below, it was said: j 

“As early as 1898 by certain regulations |the 
Secretary of the Interior provided, in substance, 
that with such applications the petitioner mjust 
furnish evidence of uncontested title or right! to 
appropriate water, or must furnish evidence ! of 
petitioner’s uncontested application for the ritht 
to appropriate water hied with the proper official 
of the state in which the water is located; that is, 
petitioner must furnish evidence of the ownership 
of the water rights for the project or of an uncon¬ 
troverted expectation of such water rights. 

Petitioner contends that the regulations are in¬ 
valid and that under the proper construction jof 
the statutes the petitioner acquired a vested right 
immediately upon the filing of its application fjor 
right of way, and that it is not necessary for gn 
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applicant at the time of filing to have either a 
valid right of the use of the water or an uncontro¬ 
verted expectation of such valid right. 

In my judgment the demurrer to the answer 
must i be overruled and the petition for writ of 
mandamus denied, for the following reasons:— 

1. I think the regulations were reasonable and 
appropriate for the accomplishment of the pur¬ 
pose of the statute. It is admitted that they have 
not been complied with. 

2. The duty of the Secretary depends upon stat¬ 
utes the construction of which is not free from 
doubt; therefore, his duty involved the exercise 
of judgment and discretions, and cannot be con¬ 
trolled bv mandamus. Wilbur v. U. S., 281 U. S. 
206, 219. 

3. The writ of mandamus will be issued onlv 
where the duty to be performed is clear and indis¬ 
putable. U. S. v. Wilber, 283 U. S. 414, 419. 

The right asserted by plaintiff is not clear and 
indisputable.” (Record pages 21 and 22.) 

The case therefore narrows to the single question: 
TTas the Secretary of the Interior under the right of 
way act of March .=>, 1S91, (supra) invested with the 
power to prescribe, by regulation, that claimants under 
said act must show■ to his satisfaction that they are in¬ 
vested with a sufficient water right preliminary to his 
approval of their applications? 

To determine this question we must look to the law, 
for, if the regulation is beyond the law, it becomes in 
the nature of legislation which is beyond the power 
of the Secretarv. 

THE LAW 

Sections IS, 19, 20 and 21 of the Act of March 3, 
1891 (supra) are printed in full, pages 8 and 9 of the 
record. 
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Under Sec. 18, a right of way through the plublic 
lands and reservations of the United States “is hereby 
granted 99 to any canal or ditch company formed for 
the purpose of irrigation, and duly organized ujnder 
the laws of the State or Territory, which shall have 
filed, or may hereafter file, with the Secretary of the 
Interior a copy of its articles of incorporation an<^ due 
proofs of its organization. 

Appellant is a corporation organized under the laws 
of California; formed for the purpose of irrigation, 
and duly filed with the Secretary of the Interior a copy 
of its articles of incorporation and due proofs of its 
organization, together with its several application^ for 
definite rights of way, thereby clearly establishing a 
fixity of identity as a grantee under the act, which by 
its terms is a present grant. 

It will be noted that the grant hereby made is lim- 
ited to lands, and the section further specifically pro¬ 
vides that: | 

i 

“the privilege hereby granted shall not be Con¬ 
strued to interfere with the control of water for 
irrigation and other purposes under the authority 
of the respective States and Territories.” 


Thus there are different jurisdictions between tjhat 
over the land occupied and the water to be used. 

Section 19 provides for giving fixity to the specific 
lands to be occupied through the filing of maps or loca¬ 
tions of the canals, ditches and reservoirs desiredl in 
connection with the public land surveys and it is pro¬ 
vided ; 

“and upon the approval thereof by the Secretary 
of the Interior the same shall be noted upon ihe 
plats in said office, and thereafter all such laids 
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over which such rights of way shall pass shall be 
disposed of subject to such rights of way” etc. 


Section 20 makes the grant of right of way applica¬ 
ble to all canals, ditches and reservoirs “heretofore or 
hereafter constructed” and further provides: 


“thdt if anv section of said canal or ditch shall 
» 

not be completed within five years after the loca¬ 
tion of such section the right herein granted shall 
be forfeited to any uncompleted section of said 
canal, ditch or reservoir, to the extent that the 
same is not complete at the date of forfeiture.’ 7 


Section 21 specifically provides: 

“that nothing in this act shall authorize such 
canal or ditch company to occupy such right of way 
except for the purpose of such canal or ditch, and 
then onlv so far as may be necessarv for the con- 
struct ion, maintenance, and care of said canal or 
ditch.” (Act of March 3, 1891, 26 Stat. 1095) 


The several sections of the Act of 1891 present a 
full and complete scheme (a) defines the grantees and 
confers the right (b) specifies the manner of its acqui¬ 
sition and its limitations and uses and (c) for its for¬ 
feiture. 


As the right of way applies to the public lands and 
reservations of the United States, the proceedings for 
its acquisition are with the Secretary of the Interior, 
because their disposal is within this jurisdiction but, as 
to the waters, necessary to the enjoyment of the rglit 
conferred, he has no jurisdiction, their control for ir¬ 
rigation land other purposes resting alone in the sev¬ 
eral States and Territories where found. 

Clearly, then, there is no authority in the Secretary 
of the Interior under the language of the act making 



the grant for any inquiry on his part as to the acquire¬ 
ment of water rights that may be needed bty the 
grantee. 

i 

REGULATION INQUIRING AS TO WATER 
RIGHTS WAS NOT COINCIDENT ^ITH 
GRANT OF RIGHT. j 

Interpretation coincident with passage of AJct of 
1891 did not consider water rights. 

In this connection it should be noted that in this reg¬ 
ulations issued April 17,1891 (12 L. D. 429), the month 
following passage of the Act, no reference was made 
to water rights or any showing in that regard required. 
Therein it is said: I 

4 4 So far as relates to sections 18, 19, 20 and 21, 
the duties of the Registers and Receivers under 
the law are identical with those prescribed by cir¬ 
cular approved January 13, 1S88 (12 L. D.|423) 
containing the rules and regulations for railroads 
claiming right of way over the public lands ipder 
the act of March 3, 1875, and you are directed to 
proceed in accordance therewith”. 

In passing may we be permitted to say that, the 
change in the regulations, nearlv a decade later ih re- 
gard to water right showing, suggest the answer of the 
Supreme Court in Work v. Hosier , 261 U. S. 352, 360, 
wherein the court says: 

“He was lead to take this action, which was a 
departure from the previous practice of thd De¬ 
partment during the decade following the passage 
of the Act, because of the sudden increase iij the 
income of the miners resulting from the bonuses 
given for mineral leases. However desirable such 
regulations were f in view of the changed circum- 
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stances we think they were in the nature of legis¬ 
lation beyond the power of the Secretary.” 

This brings to attention the fact that the railroad 
right of way Act of 1875 and the Act of March 3, 1891 
(supra) are substantially identical in terms of grant; 
its acquirements, and its forfeiture. Sixteen years 
elapsed between the passage of the acts and the later 
act (1891), must have been passed with full knowledge 
of the interpretation of the right of way act of 1875 
both by the Department and the Courts as well as its 
administration by the Land Department. 

ARGUMENT 

The case of appellant, as stated arises by virtue of 
its several applications for rights of way under the 
act of March 3, 1891 (26 Stat. 1095) as amended by the 
act of May 11, 1898 (30 Stat. 404). As the 1898 amend¬ 
ment is not material to the issues of this case, we shall 
discuss solelv the act of 1891. 

It is to be regretted that few decisions mav be found 
which interpret the Act of March 3, 1891. However, 
there is an abundance of decisions interpreting the 
railroad right of way act of March 3, 1875 (18 Stat. 
482). The relationship of the two acts have been so 
vividly shown by the Secretary of the Interior, that 
we quote his decision as follows: 

‘‘The same construction has been given to the 
acts of March 3, 1875 and March 3, 1891. United 
States v. Whitney et al. (176 Fed. 593), Kern River 
Company et al. v. United States (257 U. S. 147.)” 

Windsor Reservoir and Canal Company v. Mil¬ 
ler, 51 L. D. 27, 31. 
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We urge, as a sound principle of statutory construc¬ 
tion, bv which the railroad right-of-wav statute and the 
irrigation right-of-wav statute mav be construed alike, 
the opinion of Mr. Justice Sutherland, where, speak¬ 
ing for the court, it was said: 

“In this situation the Shipping Act was passed. 
In its general scope and purpose, as well as in its 
terms, that act closely parallels the Interstate 
Commerce act; and we cannot escape the conclu¬ 
sion that Congress intended that the two actsi each 
in its own field should have like interpretation, ap¬ 
plication and effect. It follows that the settled 
construction in respect of the earlier act must be 
applied to the later one, unless, in particular in¬ 
stances, there be something peculiar in the [ques¬ 
tion under consideration, or dissimilarity ip the 
terms of the act relating thereto, requiring p dif¬ 
ferent conclusion.” 

United States Navigation Company, Inc. \j. Ca¬ 
nard Steamship Company, Ltd., 2S4 U. S. 474, 
75 L. ed. 408, 412. 

The doctrine is thus firmlv established that the 
settled construction of an earlier statute, similar in 
terms, must be applied to the later enactment, unless 
in particular instances, there be something peculiar in 
the terms thereof, which require a different conclusion. 
In such exceptions the rule is that the burden is o}i the 
one alleging such different interpretation to sustain 
the same. Northern Pacific Railroad Co. v. Musser- 
Sauntry Co., 168 U. S. 604, 608. 

As the act of March 3, 1875, relating to railroad 
rights-of-way is therefore pertinent to this case, as 
establishing the construction to be given to the act of 
March 3, 1891, we annex hereto as APPENDIX 1, a 
Diagrammatic Sketch, showing side by side, the two 
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acts in question. This is added, for convenience, that 
the Court mav readilv see the marked similarity be- 
tween these two acts. 


There Is No Doubt or Ambiguity in the Act. 


The court below does not directly find that the 
statute is not free from doubt, though such doubt is 
inferred from its conclusions. From this inference, 
the court below concludes that the duty resting upon 
the appellee involves the exercise of judgment and 
discretion. This inference of doubt bv the court be- 
low is somewhat surprising, in view of the fact that 
neither in his answer, nor in his argument before the 
court below, did appellee contend that the statute was 
at all doubtful in meaning. 

Therefore addressing our remarks for the moment to 
the question of doubt, we make a brief analysis of the 
statute. 

It is observed in section 18 of the act, that a right of 
way through the public lands and reservations of the 
United States is hereby granted to any canal or ditch 
company formed for the purpose of irrigation, and 
dulv organized under the laws of anv State or Terri- 
torv, which shall have filed or mav hereafter file with 
the Secretary of the Interior a copy of its articles of 
incorporation and due proofs of its organization un¬ 
der the same. 


The words of the statute “is hereby granted con¬ 
stitute a present grant. Railroad Company v. Rald- 
ivin (103 U. S. 429); Central Pari fie Rail tray Co. v. 
Dyer (1 Sawyer 041): Central Pad fie Railway Co. v. 
Renity (5 Sawyer 118). It is observed that the bene¬ 
ficiary under the grant is any canal or ditch company 
formed for the purpose of irrigation. The grant is con- 
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ditioned that the grantee file with the Secretary qf the 
Interior a copy of its articles of incorporation, anc| due 
proofs of its organization under such articles. 

The grant, therefore, is in the nature of a flocjt, in 
that the grantee is named only by general description. 
To complete the grant, so far as the grantee is con¬ 
cerned, necessitates only its identification in faci;, by 
the filing of its articles of incorporation, and due 
proofs of its corporate organization. Dakota Central 
R. R. Co. v. Downey, S L. I). 115; Kootenai Valle j?/ R. 
R. Co., 28 L. D. 439. | 

We again remind the court that appellant is a [cor¬ 
poration organized under the laws of the State of <pali- 
fornia; that it icas formed for the purpose of irriga¬ 
tion; that it duly filed a copy of its articles of incor¬ 
poration with tlie appellee, and that it also filed due 
proofs of its organization under the same. It has, 
therefore, qualified as a grantee under the grant f|rom 
Congress. Appellee has not questioned these qualifi¬ 
cations when the case was before him, and in his an¬ 
swer, he has expressly admitted these qualifications. 

Having thus established a fixity of identity of the 
grantee, the question next logically to be considered 
is in respect of the manner in which the grant in 
praesenti attaches to specific lands—the subject npat- 
ter of the grant. 

The grant vests in the grantee under either of two 
conditions: (a) By actual construction of a ditch or 
reservoir, without the necessity of filing maps thereof; 
or (b) by the filing of a map of definite location, in 
advance of such construction. Dakota Central R. R. 
Co. v. Downey, supra; Sierra Ditch & Water Co., 38 
L. D. 547, 548, 549; Jamestown and Northern Railroad 
Company v. Jones, 177 IT. S. 125. 
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One of the citations just given involve an irrigation 
right-of-way, the other two involving a railroad right- 
of-way. However, if the construction given the act of 
1875, involving the railroad right-of-way, is to be ac¬ 
corded a like construction involving the irrigation 
right-of-way under the act of 1891 as has been given 
in Kern River Company, et al. v. United States (257 
U. 8. 147), and United States v. Whitney, et at. (176 
Fed. 593), upon the principles of statutory construc¬ 
tion announced bv Mr. Justice Sutherland in United 


States Navigation Company, Inc. v. Canard Steamship 
Company, Ltd., supra, then it must follow, and from 
which no different conclusion is possible, that the 
right-of-wav under the act of 1891 mav be obtained 

W ft ft 

either bv actual construction under section 18 of the 


act, without the necessity of submitting maps for the 
approval of the Secretary of the Interior, or (b), that 
such right-of-way is acquired by direct grant from 
Congress in advance of anv work, labor or construe- 
tion, upon the filing with the Secretary of the Interior 
of a ma}) of definite location. 

If anv doubt at anv time ever existed as to the mean- 
* * 

ing of the! statute, such has long been dispelled. We 
think it conclusive that when the Supreme Court of 
the United States has defined and declared the terms 


of a statute, there is no longer room to say that the 
statute is doubtful. In other words, while doubt mav 
perhaps exist before judicial interpretation, yet when 
the judiciary has expounded the statute, the terms 
have been made plain. The function of the judiciary 
is to declare the law, thus removing anv doubt. Cer- 
tainlv the Land Department has not doubted the mean¬ 
ing of the statute. The Hon. William F. Vilas, a 
worthy predecessor in office of appellee, in Dakota 
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Central R. R. Co. v. Downey, supra , lias clearly pointed 
out the distinction between rights acquired by actual 
construction by a grantee, and rights acquired by the 
filing of a map of definite location in advance of such 
construction. The Supreme Court of the Ufaited 
States has approved this Departmental construction. 
Jamestown and Northern Railroad Company v. Jones, 
supra. In this decision, the clearcut interpretation of 
Secretary Vilas was especially commended. Sinc(3 the 
decision in the Jamestown case, at least, there has 
been no room to say that the railroad statute was 
doubtful. As the irrigation right-of-way statute of 
1891 is in similar language and terms, there can ije no 
room to say that its meaning is doubtful. The Dakota 
Central case so clearly points out the distinction in¬ 
volving rights before and after construction, that we 
quote therefrom at some length as follows: 

“This case involves a consideration of the act 
of March 3, 1875, granting to railroads the right 
of way through the public lands of the United 
States; and the difficulty is, to determine the ex¬ 
tent to which the fourth section of the act is tj> be 
applied as a qualification of or limitation ujpon 
the present grant contained in the first sectiop. It 
is obvious that the first section is a present grjant. 
The language used is such as has repeatedly qeen 
declared by the Supreme Court to operate as a 
present grant by Congress. This interpretation 
has been applied to grants of lands for rightrof- 
wav of lands to aid in the construction of rail- 
roads, wagon-roads, and canals, and to the swamp- 
land grant to the States by the acts of 1849 jjmd 
1850. The cases of Railroad Company v. Bald¬ 
win (103 U. S. 429), the Central Pacific Railroad 
Company v. Dyer (1 Sawyer 641), and the Cen¬ 
tral Pacific Railroad Company v. Benitv (5 Saw¬ 
yer, 118), are illustrations of the application of 
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this rule of interpretation to grants of right-of- 
way railroads. 


But it will be noticed that there is one point of 
difference between the present grant of this act 
and those where a single grantee, as a State or a 
railroad company, is named. In this grant, not 
only is the land indefinite in location, and there¬ 
fore a float—in the language sometimes employed 
with respect to grants of land to aid in the con¬ 
struction of railroads or otherwise—but the par¬ 
ticular corporation is indefinite and uncertain. In 
order then, to make this grant attach, it is neces¬ 
sary to provide fixity of grantee, as well as fixity 
of location upon the ground. 

To determine what company shall be considered 
as a grantee or beneficiary under this act, the 


first section provides simply that it shall be ‘any 
railroad company organized under the laws of any 

1*0 * 


State or Territory—which shall have filed with 


the Secretary of the Interior a copy of its arti¬ 
cles of incorporation, and due proofs of its or¬ 
ganization under the same.’ Immediately, there¬ 
fore,'upon the filing of these two documents, the 
company stands in the attitude of being named in 
the act, as entitled to its benefits, so far as the 
grantee is concerned—I think no farther; and 
that thereafter its relation is the same as that of 


the State, or the particular railroad company, to 
which, by similar acts grants of lands have been 
made for such purpose. 

Thbre must remain afterwards the necessity, in 
ordei* to define the subject granted, to give 'fixity 
of location to the land. The same rule ought to 
determine the time when the grant becomes at¬ 
tached to particular land, which has been de¬ 
clared by the Supreme Court in respect to other 
cases of grants of floats. The act fixes this. It 
declares, in the first section, defining this present 
grant, that the company has granted to it the 
right-of-way, ‘to the extent of one hundred feet 
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on each side of the central line of said road; jdso 
the right to take from the public lands adjacent to 
the line of said road, material, earth, stone, and 
timber necessary for the construction of said rail¬ 
road; also ground adjacent to such right-of-way 
for station-buildings, depots, machine shops, side¬ 
tracks, turn-outs, and water-stations, to the ex¬ 
tent of one station for each ten miles of its rofid.’ 
As to the roadway, the construction of the road 
fixes the boundaries of the grant, and fixes it by 
the exact rule of the statute. As to the grounds 
for station-buildings, etc., the right is absolute to 
the quantity named, for one station to each ten 
miles of the road. (Perhaps the approval of the 
Department is necessary to its specific definition; 
but that needs not to be now decided.) This must 

undoubtedly be the rule when the road is (ion- 
* 

structed over unsurveved lands because then 

• 

every condition necessary to the vigor of the pres¬ 
ent grant is complied with. The fact that the 
railroad company may locate and construct its 
road upon unsurveyed lands is clearly recognized 
in the fourth section of the act; and the regula¬ 
tions of the Department have been made to apply 
to such cases, and authorizes such construction. 

It seems to me that the fourth section of the [act 
was written for another purpose, and for another 
case. It relates to the case of a railroad company 
which desires to secure the present grant, and 
give to it fixitv of location, before its road sliall 
be constructed; and it is designed to provide a 
similar privilege in respect to rights of which sets 
granting lands to aid in the construction of rail¬ 
roads have provided—namely, the privilege of 
giving fixity of location to the subject of the grant 
before construction of the road. Thus it begins 
by stating that it relates to the case of ‘any rail¬ 
road company desiring to secure the benefit , of 
this act.’ Evidently, this language is used of a 
company which contemplates building a road, and 
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it speaks of the filing of a profile of its road, as a 

thing to precede the construction. The proviso 

to this section also clearly indicates that the sec- 

* 

tion was designed to relate to cases where the 
railroad company seeks to secure the definite lo¬ 
cation of its right-of-way before building; and it 
indicates a period of five years within which the 
company, after having secured its right-of-way 
may build; but upon failing to do it the right-of- 
way shall be forfeited. It contemplates, first, the 
4 location’ of the line of the road—authorizing 
it to I be done in sections of twenty miles each. 
This ‘location’ must mean the determination bv 
the corporation, through its stockholders or board 
of directors, of the projected line upon which it 
purposes to construct the road. That ‘location’ 
must iprecede construction; and it must also pre¬ 
cede the filing of a profile, which is only another 
phrase for a map of definite location—a phrase 
frequently used in acts granting lands in aid of 
the construction of railroads. Then it is provided 
that, if the location be upon unsurveyed lands of 
the United States, this profile must be filed with 
and approved by the Secretary of the Interior, as 
the center line of the road; and being filed in the 
office of the register of the land office of the dis¬ 
trict iwhere the public land is located, it is en¬ 
acted 1 that ‘thereafter all such lands, over which 
such right-of-way shall pass, shall be disposed of 
subject to such right-of-way.’ If, however, the 
railroad company has located its road upon un- 
survdyed lands, but not constructed it, then, with¬ 
in twelve months after the survey by the United 
States, the profile of the road must be filed in like 
manner: and from that time the clause above 
quoted applies—‘land over which such right-of- 
way shall pass, shall be disposed of subject’ to 
it. It seems to me clear that the purpose of Con¬ 
gress 1 in this 4th section was only to provide 
means by which railroads could define, or defi- 
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nitely locate, the right-of-way, of two hundred 
feet in width, with station-grounds, etc., desired 
for the road which was to be thereafter con¬ 
structed; and that, as in the case of other grants 
of ‘floats,’ the right of the grantee, in relation 
to settlers on the public lands attached froip the 
date of filing the map of definite location. 

But inasmuch as it is obvious that the raijroad 
company has a perfect right to build upon uiisur- 
veved lands, and that the construction of itslroad 
then fixes the exact line, from which the rigl^t-of- 
way is to be measured, in cases where a road has 
been constructed in fact, through unsurveved 
land, its right is as perfect to the right-of}way 
defined by this statute, by measurement froijn its 
center line, as it is possible for it to be. The 
grant is complete, and defined in fact. 

It does not become necessary for a road which 

* 

has secured the benefits of this act, by taking the 
steps which gives it the attitude of being na|med 
in the first section as a grantee, and by building 
a road through the public lands, whereby the sub¬ 
ject of the grant has been defined, to file a ma|p of 
definite location in order to entitle it to the bene¬ 
fits of the right-of-wav. 

The fourth section is designed to provide a 
mode by which fixitv of location can be secured to 
a grantee, in anticipation of that construction by 
which location is defined in the section making! the 
grant, and which shall have the effect, before the 
construction of the road, which the terms of the 
grant limit to ‘the central line of said road;’ 
which onlv means—without the fourth sectioil—a 
constructed road. 

Dakota Central R. R. Co. v. Downey , 8 L. D. 

115 , 117 , 118 , 119 . 

As will be noted in the Diagrammatic Sketch (Ap¬ 
pendix 1), the 1st section of the Railroad act, is plac- 
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tieally identical with Section 18 of the irrigation right- 
of-way act of 1891, and that the 4th section of the rail¬ 
road act is' practically identical with section 19 of the 

said act of 1891. That there mav be no confusion of 

•> 

facts, it is repeated that appellant claims its rights, so 
far as this case is concerned, by having shown its qual¬ 
ifications to receive the grant as aforesaid, and by 
filing its map of definite location as provided in section 
19 of the act, in advance of actual construction of the 
canal, ditch or reservoir. 

From this splendid and well-considered resume of 
the rights acquired by a railroad company, by the filing 
of its map of definite location, prior to construction of 
its road, as expounded by Secretary Vilas, it is readily 
seen, by analogy of reasoning, and the settled con¬ 
struction df the law, that appellant, by the filing of its 
map of definite location, in accordance with the explicit 
provisions of section 19 of the act, has acquired a com¬ 
plete grant from Congress. It has earned and accepted 
the present grant by complying with the conditions 
named therein. All conditions named in the grant hav¬ 
ing been met and performed by appellant, the maxim 
“Expressio unius est exclusio alteriits” is signally ap¬ 
plicable. Congress having expressly named the condi¬ 
tions under which the grant should vest, is conclu¬ 
sively presumed to have excluded all others. 

The Secretary’s Approval of the Maps Is Not the 

Vesting of the Grant. 

Notwithstanding the appellant has met the fore¬ 
going enumerated conditions ol the grant, it has de- 
dined to comply with a regulation of the Secretary of 
the Interior, which, as stated in substance by the court 
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below, that applicant (appellant) “must furnish evi¬ 
dence of uncontested title or right to appropriate 
water, or must furnish evidence of petitioner’s (Ap¬ 
pellant’s) uncontested application for the right to ap¬ 
propriate water filed with the proper official of the 


state in which the water is located; that is petitioner 
( appellant ) must furnish evidence of the ownership of 
water rights for the project or of an uncontroverted 
expectation of such water rights/’' In his decision of 
June 14, 1934, appellee referred to the requirement on 
appellant of furnishing “at least prima facie evidence 
of right to a fairlv definite amount of water.” 

We shall not engage in any controversy as to wh^t is 
meant by these differently described requirements. 
To them collectively we shall refer to “evidence §f a 
water right." But, whether it be evidence of an actual 
water right, or evidence of an expected right, actual or 
prima facie, we have declined to submit evidence, con¬ 
tending that any such requirement respecting any kind 
of a water right on the part of appellee is beyond his 


lawful authority to determine, and that in demanding 
such evidence as a condition for his approval of ap¬ 
pellant’s maps, he lias departed from a plain official 
duty, and has attempted to deprive appellant of its 


statutory rights. 

The requirement of appellee that appellant must 
furnish evidence of a water right assumes, that he has 
authority to require it. This we deny. In effect, ap¬ 
pellee contends that unless such evidence be furnished, 
the grant is not complete. In other words that unless 
his approval be given to the maps of definite location, 
there is no grant. We cannot concede that appellee’s 
approval of the map has anything to do with the vest¬ 
ing of the grant, but rather it is a ministerial aci in 
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recording it as notice to others seeking rights under 
the Public Land Laws. 

A similar contention by a former Secretary of the 
Interior was made in the case of New Mexico v. Lane, 
Xo. 35624, brought in the Supreme Court of the Dis¬ 
trict of Columbia (Xo. 3221, Oct. term 1918, in the 
Court of Appeals, District of Columbia). Mr. Justice 
Siddons in the lower court ably and clearly defined 
what the “approval” of the Secretary meant in the fol¬ 
lowing choice language: 

“The Court is further of the opinion that this 
approval did not in and of itself vest the title to 
the selected lands in this State. That was accom¬ 
plished by the selection itself and the approval of 
the Secretary was but a required record of a fact 
therefore accomplished .” (Italics supplied) 

This decree was affirmed by the Supreme Court of 
the United States, in Payne v. New Mexico, 255 LT. S. 
367. 

Again before that Court, the Secretary strenuously 
argued that as the selection in question was “subject 
to his approval”, no rights could become vested or 
equitable title be acquired thereunder, unless and until 
his approval was had. After reciting these conten¬ 
tions of the Secretary, the Supreme Court tersely re¬ 
marked: “To this we cannot assent”. Daniels v. Wag¬ 
ner (237 U. S. 547). 

Thus by a unanimous court, the Supreme Court has 
flatly rejected the contentions of the Secretary that he 
may exercise a “discretion” with respect to approval 
of a land grant contrary to the terms of the granting 
act. In the last mentioned case the Court merely re- 
affirmed a doctrine of long standing viz: 
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One who has done everything essential exacted 
either by the law or the lawful regulations of the 
Land Department, to obtain a right from the land 
office conferred upon him by Congress, cannot be de¬ 
prived of that right by the exercise of discretion by 
the officers of the Land Department, but the opinion 
of the Court is so illuminating on this subject tjiat we 
quote the following page 548, viz: 

“When these conclusions are accepted it Results 
that the claim of discretionary power is substan¬ 
tially this: That in a case where under an pet of 
Congress a right is conferred to make an applica¬ 
tion to enter public lands and a duty imposed upon 
the Department to permit the entry, the Depart¬ 
ment is authorized in its discretion to refuse to 
allow that to be done which is commanded to be 
done and thus deprive the individual of the right 
which the law gives him. And it bcomes moijeover 
certain that the necessarv result of this assertion 
is the following: That although Congress may 
have the power to provide for the disposition of 
the public domain and fix the terms and conditions 
upon which the people may enjoy the right to pur¬ 
chase, it has not done so, since every command 
which it has expressed on this subject may be dis¬ 
regarded and everv right which it has conferred 
on the citizen mav be taken awav by an unlimited 
and undefined discretion which is vested by law in 
the administrative officers appointed for the pur¬ 
pose of giving effect to the law. When the true 
character of the proposition is thus fixed it be¬ 
comes unnecessary to go further to demonstrate its 

v v _ 1 

want of foundation. (Italics ours) 

The law is well-settled, therefore, that when a 
grantee to a tract of public land has met all the re¬ 
quirements of the statute and the regulations of law¬ 
ful import, the approval of the Secretary of th£ In- 
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terior becomes a mere ministerial duty, or as so ably 
expressed by Mr. Justice Siddons—“The approval of 
the Secretary was but a required record of a fact there¬ 
tofore accomplished.” In such a case no discretion is 
involved. 

Ownership of a Water Right Is Not a Condition of the 

Grant. 

In assuming that appellee had lawful power to im¬ 
pose his requirement of “evidence of a water right”, 
as the condition for his approval of the maps of defi¬ 
nite location of appellant, the court below, in our opin¬ 
ion, is in error. The court’s assumption of validity of 
the regulations demanding such evidence of a water 
right, is based on its conception that the regulations 
were “reasonable and appropriate for the accomplish¬ 
ment of the purposes of the statute”. This, we believe, 
is a mistaken test. 

We have examined the statute with extreme care. 
Nowhere in this grant, is the right to its benefits predi¬ 
cated upon any water right—pre-acquired, subse¬ 
quently acquired, or even not acquired at all. Of 
course, an individual or a corporation would hardly 
go to the great expense of survey, filing in Department 
and actual construction involving an outlay as in this 
case, perhaps in excess of a million dollars, without 
provision for that which makes enjoyment of the right 
possible. Therefore, when appellee bases his refusal 
to approve the maps of definite location for a right of 
way, upon the premise that the ownership of a water 
right is a necessary condition upon which Congress 
has made a present grant, he has, in our opinion, by 
such misconstruction of the law, departed from his 






plain official duty under the statute and is legislating. 
The only mention of water rights in the act of js91 is 
as before stated, in the proviso to section 18 | which 
reads: 

“The privilege herein granted shall not be con¬ 
strued to interfere with the control of water for 
irrigation and other purposes under the authority 
of the respective States or Territories.’’ 

When Congress thus disclaimed any control of water 
on the public domain, it follows that Executive offices 
are without control or power to pass on water rights. 
This present grant was specifically conditioned that 
the privileges of the act should not be construed to in¬ 
terfere with the local control of water. Thijs dis¬ 
claimer, we believe, precludes the Secretary from de¬ 
manding evidence to his satisfaction of a w T ater right. 
He is only authorized to carry out the terms and con¬ 
ditions of the acts of Congress. He has no general 
jurisdiction to inquire into or determine water Rights, 
and in the regulations of February 20, 1894, 18 L. D. 
168, rightly set forth his authority, to-wit : 

“The control of the flow and use of the w^ter is 
therefore a matter exclusively under State oif Ter- 

witli- 


ritorial control, the matter of administration 
in the jurisdiction of this department being limited 
to the approval of maps carrying the right of way 
over the public lands.” 

This we believe, is the limit of the appellee’s juris¬ 
diction. But it is likewise important, that in consid¬ 
eration of maps of right-of-way, the appellee shall not 
impose conditions not demanded by Congress and con¬ 
dition his approval thereon. 
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In the decision of the court below, reference was 
made to a decision of the Supreme Court of California, 
in Sierra Land d: Water Co. v. Cain Irr. Co., 25 Pac. 
(2d) 233. We think the court’s reference to this case 
is wholly dietmn, but that we may not bo charged with 
ignoring this reference, we shall show its immaterial¬ 
ity. The statute of 1891 has not made the ownership 
of a water right a condition upon which the grant of 
right-of-way shall vest, nor, on the other hand, has it 
made the lack of such water right, a condition upon 
which the! grant of right-of-wav should be withheld. 
If the Supreme Court of California, had decided that 
appellant was possessed of a good water right, it 
would have added nothing legally to appellant’s rights 
under the 1891 statute, for the grant IS NOT MEA¬ 
SURED IX TERMS OF MINERS INCHES OF 
WATER, NOR IN NUMBERS OF ACRES TO BE 
IRRIGATED. THE GRANT IS NOT MEASURED 
BY THE FEASIBILITY OF A PROJECT OF IRRI¬ 


GATION, OR THAT THERE BE ANY PROJECT 
AT ALL. But the act is complete within itself, and 
provides the forfeiture clause in Section 20, that if the 
canal or ditch as to any section (10 miles) be not com¬ 
pleted within five years, the granted rights shall be 
forfeited. Conversely, the fact that the Supreme Court 
of California decided that appellant did not have a 


good water right ( and ice deni) that such is the effect 
of the decree ), such decision could not legally operate 
to deny to appellant rights granted it under the acts of 
Congress. Nowhere in the acts is the ownership of 
a water right, or a decree of court in confirmation 
thereof, made a condition precedent to the vesting of 
this grant in praesenti to the right-of-way. 
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Congress has not demanded a water right as a jbasis 
upon which a right-of-way shall be granted unde|r the 
act of 1891, any more than an actual, existing Capa¬ 
bility for constructing and operating a railroad was 
required as a basis upon which a right of way to a rail¬ 
road company was granted by the act of 1875. As the 
water right was not set forth as a condition precedent 
to the vesting of the grant, appellee may not therefore, 
lawfully require evidence thereof, as the basis for his 
ministerial recognition of the grant by his approval of 
the maps of definite location causing such to be spread 
upon the records of the local land office. The rights of 
appellant, as a grantee, are fixed and vested solely by 
the statute of 1891, and they may not be curtailed or 
disregarded by an administrative officer, under the 
guise of “discretion”, for, as the Supreme Courlfl has 
remarked: 

“But of course it does not clothe him (the Secre¬ 
tary of the Interior) with any discretion to en¬ 
large or curtail the rights of the grantee, nqr to 
substitute his judgment for the will of Congress as 
manifested in the granting act.” 

Payne v. Central Pacific Railway Co., 255 XL S. 

228, 235, 236. 

Congress Has Made All Conditions of the Graqt. 

I 

Congress has made its own conditions respecting the 
grant. It has prescribed the conditions precedent tiec- 
essary to its effectiveness, and it has prescribed the 
conditions subsequent to be performed to avoid for¬ 
feiture. Having thus in a complete enactment, Enu¬ 
merated these conditions, all others by their silEnce 
are conclusively presumed to have been intentionally 
omitted. 
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In the ease of Wabash Railroad v. United States 1 
(178 Fed. 5), the government therein contended that 
certain implied exceptions should be read into the 
statute, quite similarly in effect to the position taken 
by appellee herein, who has urged that his general 
power to make regulations, vests in him an implied 
power or discretion to demand evidence of a water 
right, even though the statute be silent in respect 
thereto in making a grant in praesenti. The distin¬ 
guished Judge Sanborn, speaking for the Court, re¬ 
jected the government's contentions, saying: 

“But the power was conferred and the duty was 
imposed upon the members of Congress, and not 
upon the courts, to determine whether or not these 
exceptions to the express terms of the proviso 
should be made. They did not make them, and 
that fact raises a conclusive presumption that they 
did not intend to make them, and it is not the 
province of the courts to do so. If, however, such 
an intention ever existed, it was a secret intention 
that was not expressed in the statute. And it is 
the intention expressed in the statute, and that 
alone, to which the courts mav lawfullv give effect. 
They may not assume or presume purposes and 
intentions that the terms of the laws do not indi¬ 
cate, and then enact and expunge provisions to 
carry out those supposed intentions. Tiie act 
must be held to mean what it clearly expresses.” 

The decision of the learned judge is replete with au¬ 
thorities. These principles of law are so clearly un¬ 
derstood and so conclusive as to admit of no contrarv 
position. 
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The Reasonableness of the Regulations Is Not the 

Test of Their Validity. 

The court below upheld the action of appellee on the 
ground that the regulations, under which appellee had 
demanded evidence of a water right, were reasonable 
and appropriate for the accomplishment of thej pur¬ 
poses of the statute. 

It is our settled opinion, which we urge upoA the 
court, that the reasonableness of the regulations, is not 
a proper test of their validity. To the contrary^ the 
test consistently applied by the Supreme Court is 
whether the regulations impose conditions not ex¬ 
pressed in, and beyond the scope of the statute. In 
support, of this view, we set forth a few expressions 
from the Courts as follows: j 

i 

“The Secretary of the Interior attempts by it 
to give an authoritative and final construction to 
the statute. This we think, is beyond his power. 
If rule 7 is valid, the Secretary of the Interior has 
power to abridge or enlarge the statute at will. 
If he can define one term, he can another. If he 
can abridge, he can enlarge. Such power is! not 
regulation; it is legislation. The power of legis¬ 
lation was certainly not intended to be conferred 
upon the Secretary.’’ 


United States v. United Verde Copper Co.,\l96 
U. S. 207, 49 L. ed. 449, 452. 

In another case the court remarked: 

“The obvious purpose of an act of Congress 
will be sustained by the Court notwithstanding a 
contrary construction and practice by an execu¬ 
tive department. 

Webster v. Luther , 163 U. S. 331, 41 L. ed. 1179. 
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In another case which went directly and pointedly 
to the claimed authority of the Secretary of the In- 
terior to make regulations notwithstanding they were 
beyond the scope of an act of Congress, and wherein 
the “reasonableness” of the regulation was specifi¬ 
cally rejected as a test of the validity of such regula¬ 
tion, the court said: 

“It is manifest that the regulation adds a re¬ 
quirement which that section (section 2291 lie- 
vised Statutes) does not, and which is not justified 
bv Section 2246. To so construe the latter sec- 
tion is to make it confer unbounded legislative 
powers. What, indeed, is its limitation? If the 

Secretary of the Interior mav add bv regulation 
• •- • 

one condition, mav he not add another? If he mav 
require a witness or witnesses in addition to what 
section 2291 requires, why not other conditions, 
and the disposition of the public lands thus be 
taken from the legislative branch of the govern¬ 
ment i and given to the discretion of the Land 
Department '! It is not an adequate answer to 
sav that the regulation must be reasonable. The 
power to make it is expressed in general terms. 
If given at all it is as broad as its subject and may 
varyi with the occupant of the office. This is to 
make conditions of title, not to regulate those 

constituted bv the statute.” 

% 

United States v. George , 228 U. S. 14. 

The court below evidently inferred by its statement 
that “as' earlv as 1898, bv certain regulations, the 
Secretary of the Interior provided, etc.” that the long 
practice of appellee in requiring evidence of a water 
right is entitled to weight. In refutation, we invite 
attention to the principle many times stated and re¬ 
iterated by the Supreme Court that no department 
regulation or practice, however long continued, can 




override a plain statutory rig-lit, unambiguous aii 


d not 


the subject of construction. Morrill v. Jones (106 
U. S. 466); United States v. Eaton (144 U. S. 677); 
United States v. Temple (105 U. S. 97); Isclin v. 
United States (270 U. S. 245); United States v. 
Graham (110 U. S. 219); United States v. Alger (152 
U. S. 384); Webster v. Luther (163 U. S. 331); Robert¬ 
son v. Downing (127 U. S. 607); Anderson v. §lune 
(269 U. S. 140). 

AYe also again call attention to the fact tha; the 
regulation coincident with the passage of the Act of 
1891 made no such requirement. 

Then referring to the weight to be given regula¬ 
tions, in another case, the court said: 

I 

*‘\Ye have not overlooked the treasury regula¬ 
tion which interpreted the statute substantially as 
defendant contends. AYe are also mindful of the 
fact that the regulations and practices of adminis¬ 
trative departments are entitled to weight and 
serious consideration in construing a statute; 
but opposed to this rule is tlie familiar one that 
it is for the courts to construe a statute, and not 
the executive departments of the government, and 
where, as here, we are satisfied that the statute 
requires the construction we have attributed to 
it, a treasury regulation rises to no higher digjnity 
than an expression of opinion.” 

Douglas v. Edwards, 269 U. S. 204, 70 L. ed. 235. 

The’Circuit Court makes the following obsefva- 
tions: 

ii A decision of a. question ot law, by the officers 
of the Land Department, or by any officer of fmy 
other executive department, is never conclusive 
upon the courts. And it is the function and dhty 
of the officers of the judicial system of a gove|rn- 
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ment, which they may not lawfully renounce, 
to exercise their own independent judgments, 
guided only by the established legal principles 
and the recognized canons of interpretation, in 
the construction of its statutes, and to adjudge 
their just and true interpretations, even though 
the officers of an executive department have con¬ 
strued them otherwise.” 

Hein mer v. United States, 204 Fed. 898; Af¬ 
firmed in United States v. Hemnier , 241 U. S. 
379. 


The Circuit Court has also said: 

“If a departmental construction of a statute is 
clearlv wrong, it is the dutv of the court to so 
adjudge.” 

Hampton v. Ewert , 22 Fed. (2d), 81; Certiorari 
denied, 276 U. S. 623, 72 L. ed. 737. 

A construction of a statute by decision, is of course, 
of no higher dignitv than construction bv regulation. 
Thus, the Supreme Court has pronounced the follow¬ 
ing doctrine : 

“Contemporaneous construction is a rule of in¬ 
terpretation, but it is not an absolute one. It does 
not preclude an inquiry by the courts as to the 
original correctness of the construction; a custom 
of the Department, however long continued by 
successive officers, must yield to the positive lan¬ 
guage of the statute.” 

Houghton v. Payne, 194 U. S. 88, 48 L. ed. 888; 

Prosser v. Finn , 208 U. S. 67, 52 L. ed. 392. 

A similar pronouncement is as follows: 

“It is the duty of the courts which they may not 
renounce, to interpret legislation by their own 
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judgment; and where the words of a statute are 
clear and its meaning plain, they must prevail, 
notwithstanding the opposing opinion of officers 
of other departments of government.’’ 

Deming v. McClaughry, 186 U. S. 49, 46 ti. ed. 

1049; ' | 

United States v. Simonian, 297 Fed. 172. i 

i 

Another doctrine, but of similar import, is a$ fol¬ 
lows : I 

i 

1 

“There is no Cy Pres Doctrine in the inter¬ 
pretation of statutes. For the court to say! that 
the statute will be satisfied by an application to 
those mentioned in Department’s regulations, 
would not only involve in it a clear assumption of 
legislative power but in a clear denial of a right 
of Congress to determine for itself its bene¬ 
ficiaries.” 

Standard Oil Co. v. State, 59 So. 667. 


Then again, the Supreme Court has laid down 
rule: 


this 


“The regulation of a department cannot relpeal 
a statute, and a departmental construction of a 
statute, is not conclusive or binding upon a court, 
unless such construction has been long continued 
and is uniform and then only when the statutje is 
doubtful and ambiguous.” 

Merritt v. Cameron, 137 U. S. 542; 

Studebaker v. Perry, 184 U. S. 258; 

lloughton v. Payne, supra. 

i 

Moreover, the Supreme Court has recently laid 
down a reiteration of the foregoing rules, in the (fol¬ 
lowing language: 
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“Where the language of a statute is plain and 
unambiguous, there is no occasion for construc¬ 
tion even though other means could he found; and 
the court cannot indulge in speculation as to the 
probable or possible qualification which might 
have been in the mind of the legislature, hut the 
statute must be given effect according to its plain 
and obvious meaning, and cannot be extended be¬ 
yond it because of some supposed policy of the 
law, or because the legislature 4 did not use proper 
words to express its meaning, or the court would 
be asuming the Legislative authority.” 

United States v. Missoni i Pacific R. 2?., 278 
1.8. 2()D, 1 3 L. ed. 3(17. 

The appellee herein has interpreted and applied a 
statute in a way contrary to tin 4 explicit terms and 
conditions thereof, and in refusing to append his ap¬ 
proval to 1 1 he maps of definite location after appel¬ 
lant has complied with all conditions imposed by 
Congress, has obviously, departed from a plain official 
duty. Mandamus, in such a case is a proper remedy 
for appellant. This was the view of the Supreme 
Court in Wilbur v. Knislmic, 280 l\ 8. 306, as applied 
to the statute therein under consideration, the court 
saving: 

“We are of opinion that the Secretary's de¬ 
cision to the contrary, violates the plain words of 
the excepting clause of the leasing act. 

In this case the Secretary interpreted and applied 
a statute in a way contrary to its explicit terms, 
and in so doing departed from a plain official duty. 
A writ of mandamus should issue directing a 
disposal of the application for patent on its merits 
in conformity with the view expressed as to the 
proper interpretation and application of the ex¬ 
cepting clause of the Leasing Act. 
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CONCLUSION. 

In conclusion we feel that the appellee’s decisions, 
and the regulations upon which they purport to be 
based, go beyond the letter and scope of the afct of 
1891, in that such regulations and decision impose] con¬ 
ditions to the grant not manifested therein. We mink 
the law is clear that when the Congress has ma^le a 
grant upon certain specified conditions, thereby!pro¬ 
viding a complete system within its own terms, a!con¬ 
clusive presumption arises that it intended to malje no 
other conditions not specifically set forth. We jcon¬ 
tend that the act is a grant in praesenti, and is entitled 
to be liberally construed to advance the object ojf its 
enactment in accordance with the pronouncement of 
the Supreme Court, as follows: 

“When an act, operating as a general law, and 
manifesting clearly the intention of Congress to 
secure public advantages, or to subserve the pub¬ 
lic interests and welfare by means of benefits more 
or less valuable, offers to individuals or to cor¬ 
porations as an inducement to undertake jand 
accomplish great and expensive enterprise^ or 
works of a quasi public character in or through 
an immense and undeveloped public domain, such 
legislation stands upon a somewhat different 
footing from merely a private grant, and should 
receive at the hands of the court a more liberal 
construction in favor of the purposes for which 
it was enacted.” 

United States v. Denver and Rio Grande fly., 
150 U. S. 1, 14. 

The purpose of the act is well stated in a decision of 
August 25, 1898, by Hon. Cornelius N. Bliss, Secretary 
of the Interior, as follows: 
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44 This legislation was the result of an exten¬ 
sive investigation bv Congress as to the best mode 
of reclaiming the lands in the arid region, either 
through individual effort, or under the control of 
the government. The much needed work was, 
however, to be accomplished through private 
agencies, and to encourage the construction of 


reservoirs, canals and ditches in the arid portions 
of the countrv Congress granted the right 
through tin* public lands and reservations to any 
canal or ditch company formed for the purpose of 
irrigation, or to any individual or association of 
individuals for the purpose of constructing and 
maintaining irrigation works.” 


Biol Verde Canal Co. (On Review), 27 L. D. 421, 
424. 


In view of the foregoing, it is evident that the ad¬ 
monition of the Supreme Court is signally appropriate 
in the following extract from its opinion: 

“Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes 
the duty of the courts to see that these rights are 
not disturbed bv anv action of anv executive of- 
ficer, even the Secretary of the Interior, the head 
of a department. However laudable may be tlie 
motives of the Secretary, he, as all others, is 
bound bv the provisions of Congressional legisla¬ 
tion.” 

Ballinger v. Frost , 2U> U. S. 240, 240. 

In closing permit us to say that the situation here 
presented is, in reality, an attempt on the part of the 
Citv of Los Angeles to defeat a prior meritorious 
claim in order that she may secure water, already law¬ 
fully appropriated for the higher purpose of irriga¬ 
tion, in order that she may secure same as an auxiliary 
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supply for power and municipal use, and the peculiar 
position that appellant finds itself in is that it cannot 
secure favorable action on its water appropriation at 
the hands of the state officials because of approval 
withheld on its right-of-way applications and at tjhe 
same time the basis for withholding approval by the 
government officials is its inability to show approval 
of it or reasonable expectations for water rights. 

We humbly submit that appellee has, by his mis¬ 
construction of his powers under the applicable 
statute, departed from a plain official duty in requir¬ 
ing evidence of a water right as a condition to his Ap¬ 
proval of the maps of definite location of the land em¬ 
braced in the Congressional grant to appellant, and 
that by reason thereof, his acts should be controlled 
by the process of the court. We believe that the court 
below erred in overruling the appellant’s demurrer to 
the answer, and in refusing to grant appellant the re¬ 
lief prayed for in the petition, or at least that appel¬ 
lee be required to act upon appellant’s pending right 
of way applications on their merits omitting his re¬ 
quirements regarding showing of an uncontroveried 
water right. 

Respectfully submitted, 

George R. Wickham, 

F. M. Goodwin, 

F. W. Clements, 

Attorneys for Appellant. 



APPENDIX NO. 1. 


RAILROAD RIGHT OF 
WAY. 


CANAL AND DITCjH 
RIGHT OF WAY\ 


That the right of way- 
through the public lands 
of the United 
States is hereby granted 
to any railroad company 
duly organized 
under the laws of any 
State or Territory, except 
the District of Columbia, 
or by the Congress of the 
United States, which shall 
have filed with 

the Secretary of the In¬ 
terior a copy of its ar¬ 
ticles of incorporation, 
and due proofs of its or¬ 
ganization under the 
same, to the extent of 

one hundred feet 
on each side of the central 
line of said road: also the 
right to take, from the 
public lands adjacent to 
the line of said road, 
material, earth stone, 
and timber necessary for 
the construction of said 
railroad; 

also, ground adjacent to 
such right of way for sta¬ 
tion buildings, depots, 
machine shops, side- 


Sec. 18. 

That the right of way 

nds 
the 


through the public la| 
and reservations of 
United States is hereby 

or 
for 


granted to any canal 
ditch company formed 
tile purpose of irrigation, 

and duly organized under 
the laws of any State or 
Territory. 

which shall have fped 
or may hereafter file \yith 
the Secretary of the [In¬ 
terior a copy of its ar¬ 
ticles of incorporation and 
due proofs of its organi¬ 
zation under the same to 
the extent of the ground 
occupied by the water! of 
the reservoir and of ihe 
canal and its laterals, and 

fiftv feet on eich 
side of the marginal lim¬ 
its thereof; also the right 
to take, from the public 
lands adjacent to the line 
of the canal or ditch, ma¬ 
terial, earth, and stone 
necessary for t]he 
construction of such canal 
or ditch: 
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tracks, turn-outs, and 
water-stations, not to ex¬ 
ceed in amount twenty 
acres for each station, to 
the extent of one station 
for each ten miles of its 
road. i • 


I 

i 


Sec. 4. That any rail¬ 
road company desiring to 
secure the benefits of this 
act shall, within twelve 
months after the location 

of anv section of twenty 
• * 

miles of its road, if the 
same be upon surveyed 
lands, and, if upon unsur¬ 
veyed lands within twelve 
months after the survey 
thereof by the United 
States, file with the reg¬ 
ister of the land office for 
the District where such 
land is located a profile 
of its road: and 

upon approval thereof 
by the Secretary of the 
Interior, the same shall be 


Provided, That no such 
right of way shall be so 
located as to interfere 
with the proper occupa¬ 
tion bv the Government 
of any such reservation, 
and all maps of location 
shall be subject to the 
approval of the Depart¬ 
ment of the Government 
having jurisdiction of 
such reservation, and the 
privilege herein granted 
shall not be construed to 
interfere with the control 
of water for irrigation 
and other purposes under 
authority of the respec¬ 
tive States or Territories. 

Sec. 19. That any canal or 
ditch company desiring to 
secure the bene^ts of this 
act shall, within twelve 
months after the location 
of ten miles of 

its canal if the same be 
upon surveyed lands, and 
if upon unsurveyed lands 
within twelve months 
after the survey thereof 
by the United States, file 
with the register of the 
land office for the District 
where such land is located 
a map of its canal or 
ditch and reservoir: and 
upon the approval thereof 
by the Secretary of the 
Interior the same shall be 
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noted upon the plats in 
said office; and thereafter 
all such lands over which 
such right of way shall 
pass shall be disposed of 
subject to such right of 
way: 


Provided, That if 
any section of said road 
shall not be com¬ 
pleted within five years 
after the location of said 
section, the rights herein 
granted shall be forfeited 
as to any such uncom¬ 
pleted section of said 
road. 


(Act of Congress, ap¬ 
proved March 3, 1875. 
18 Stat. 482.) 


i 

noted upon the plais in 
said office, and thereafter 
all such lands over Which 
such rights af way shall 
pass shall be disposed of 
subject to such right of 
way. Whenever any per¬ 
son or corporation, in the 
construction of any espial, 
ditch, or reservoir injjures 
or damages the posses¬ 
sion of anv settler onj the 
public domain, the party 
committing such injury or 
damage shall be liable to 
the party injured for such 
injury or damage. j 

Sec. 20 * * * Provided, 
That if any section of Said 
canal or ditch shall not 
be completed within five 
years after the location of 
said section the rights 
herein granted shall be 
forfeited as to any 
uncompleted section of 
said canal, ditch, or res¬ 
ervoir, to the extent that 
the same is not completed 
at the date of the forfei¬ 
ture. 

(Act of Congress, ap¬ 
proved March 3, 18pl, 

26 Stat. 1095.) j 
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Harold L. Ickes, Secretary of the Interior, 

appellee 


BRIEF OF APPELLEE 


THE DECISION BELOW 

In a memorandum opinion filed on December JL7, 
1934, after a hearing on demurrer to the answer, 
the lower court held that no writ of mandamjus 
should issue to compel the Secretary of the Interior 
to allow and approve the applications of the Sierpra 
Land and Water Company for four rights-of-way 
over public lands in Mono County, California (fe. 
20). In accordance with that opinion a final ordfer 
was entered overruling the plaintiff’s demurrer J;o 
the defendant’s answer, discharging the rule to, 
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show cause and dismissing the petition for writ of 
mandamus (R. 22). On the plaintiff’s assignment 
of errors (R. 23) the case is brought to this court 
for review. 

STATEMENT OF THE CASE 

Prior to November 30,1923, the Sierra Land and 
Water Company tiled in the local land office at 
Independence, California, four applications for 
rights-of-way over the public domain (Petition, 
par. 3, R. 2, 3; Answer, par. 3, R. 6). The appli¬ 
cations were filed in alleged compliance with the 
provisions of the act of March 3, 1891 (26 Stat. 
1095), and section 2 of the act of May 11, 1898 (30 
Stat. 404), which provide for grants of rights-of- 
wav for canals and reservoirs to carrv and store 
water for irrigation (Petition, pars. 1, 3, R. 2, 3; 
Answer, pars. 1, 3, R. 6). The rights-of-way for 
which application was made were intended to be 
component parts of a proposed system for the irri¬ 
gation and reclamation of arid lands near Mono 
Lake, California (Petition, par. 3, R. 3; Answer, 
par. 3, R. 6; Defendant’s Exhibit “A”, R. 14). In 
each application Rush Creek was stated as the 
source of water supply, and the applications were 
based on an alleged valid appropriation of 75,000 
miner’s inches of water from that creek in accord¬ 
ance with the laws of the State of California (De¬ 
fendant’s Exhibit “A”, R. 14). 

By decision of November 30, 1923, the Commis¬ 
sioner of the General Land Office rejected the four 




applications (Petition, par. 4, R. 3; Answer, par^ 4, 
R. 6; Defendant’s Exhibit “A”, R. 14). That ac¬ 
tion was taken because of the lack of evidence of 
the existence of the water right claimed in the Ap¬ 
plications or of any uncontroverted expectation ! of 
securing the water on which the irrigation project 
was dependent (Petition, par. 4, R. 3; Answer, par. 
4, R. 6; Defendant’s Exhibit “A”, R. 15). The 
Commissioner based his action on the statutes ajid 
on the regulations and established practice of the 
Department of the Interior (Answer, pars. 12, 13, 
R. 10, 11). 

The Sierra Land and Water Company appealed 
to the Secretary of the Interior from the adverse 
decision of the Commissioner, but immediately 
thereafter requested the Secretary to suspend ajc- 
tion on that appeal until the courts of the State j)f 
California on the Company’s petition might adjudi¬ 
cate a controversy between it, the Citv of Los Ah- 
geles and others as to the rights to the waters of 
Rush Creek (Answer, par. 14, R. 11, 12; Defend¬ 
ant’s Exhibit “A”, R. 15). If that controversy 
were determined in favor of the Company its rights 
would be established to the waters designated by 
it in its right-of-way applications. Inasmuch ^,s 
the Commissioner’s decision had been based on the 
absence of those very rights which were to be liti¬ 
gated, the Secretary allowed the requested suspen¬ 
sion (Answer, par. 14, R. 11, 12; Defendant’s Ex¬ 
hibit “A”, R. 15). So far as appears from th^ 


4 


record no question was then raised as to the pro¬ 
priety of the regulation pursuant to which the 
Commissioner had acted, which required the sub¬ 
mission of evidence of an uncontroverted right to, 
or expectation of securing a right to, the water 
designated in the right-of-way applications. Nor 
does it appear that any such question was raised 
during anv of the ten succeeding vears which in- 
tervened prior to the termination of the water- 
right litigation instituted by the Company in the 
California courts. The final decision in that liti¬ 
gation, rendered by the Supreme Court of Cali¬ 
fornia on September 27,1933 (rehearing denied on 
October 26, 1933), was adverse to the Sierra Land 
and Water Company, holding that no enforceable 
right to the waters claimed by it existed under the 
laws of California (Sierra Land & Water Co. v. 
Cain Irrigation Co. y 25 Pac. (2d) 223) (Answer, 
par. 14, R. 11,12; Defendant’s Exhibit “A”, R. 15). 

After notice of the decision of the Supreme 
Court of California the Company’s ten-year-old 
applications for rights-of-way were called up for 
consideration on the appeal which had been filed 
from the decision of the Commissioner, and the 
Secretary of the Interior, as a result of that con¬ 
sideration, affirmed the Commissioner’s decision 
and rejected the applications because of the judi¬ 
cial determination that the Company had no right 
to the use of the water relied on by it and necessary 
to the operation of the irrigation system for which 
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the rights-of-way were desired (Defendant’s! Ex¬ 
hibit “A”, R. 14-16). | 

Thereafter the Company contended, for the jfirst 
time so far as the record indicates, that thC re¬ 
quirement of evidence of a water right or unjcon- 
troverted expectation of such a right was a| re¬ 
quirement for the making of which the Secretary 
had no authority. As appears in Defendant’s!Ex¬ 
hibit “B” (R. 16-19) that contention was the basis 
of a petition by the Company for the exercisp of 
the supervisory authority of the Secretary, which 
is in effect a petition for rehearing and reconsid¬ 
eration by the Secretary. On June 14, 1934, jthat 
petition was denied for the reason that the require¬ 
ment, founded in general departmental regulations 
of long standing, was a valid and proper one ux^der 
the law (Defendant’s Exhibit “B”, R. 16-19). 

The company then instituted these proceedings 
for writ of mandamus, alleging the invalidity of 
the requirement, and seeking to compel the Secre¬ 
tary to approve its right-of-way applications de¬ 
spite the fact that it has given no evidence of its 
right to, or ability to obtain, the water for the carry¬ 
ing or storing of which the rights-of-way are mpde 
available. 

THE ISSUES 

The real issue in this case is whether the Secre¬ 
tary of the Interior exceeded his authority by re¬ 
fusing, pursuant to general regulations theretofore 
issued by the Department of the Interior, to ap- 
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prove the appellant’s applications for rights-of- 
way in the absence of a showing of its possession of 
valid water rights, or of its uncontroverted expec¬ 
tation of securing water rights, to be used on the 
rights-of-way for which applications were made. 
Subordinate to that issue are two others: (A) 
whether the action of the Secretary in denying the 
applications has deprived the plaintiff of property 
without due process of law; and (B) whether the 
court will issue the extraordinary writ of man- 
damus to compel the Secretary to approve those 
applications. 

THE STATUTES, THE REGULATIONS, AND THE 
ADMINISTRATIVE PRACTICE 

Of the statutes on which the plaintiff’s applica¬ 
tions are founded the following provisions of the 
act of March 3, 1891 (26 Stat. 1095), are pertinent 
to the issues of this case: 

1 Sec. 18. That the right-of-way through the 
public lands and reservations of the United 
States is herebv granted to anv canal or 
ditch company formed for the purpose of 
irrigation and duly organized under the laws 
of anv State or Territorv, which shall have 
filed, or may hereafter file, with the Secre¬ 
tary of the Interior a copy of its articles of 
incorporation, and due proofs of its organi¬ 
zation under the same, to the extent of the 
ground occupied by the water of the reser¬ 
voir and of the canal and its laterals, and 
fifty feet on each side of the marginal limits 
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thereof; also the right to take, from the [pub¬ 
lic lands adjacent to the line of the canjil or 
ditch, material, earth, and stone necessary 
for the construction of such canal or ditch: 
Provided, That no such right-of-way $hall 
be so located as to interfere with the proper 
occupation by the Government of any ^uch 
reservation, and all maps of location shall 
be subject to the approval of the Department 
of the Government having jurisdiction of 
such reservation, and the privilege heirein 
granted shall not be construed to interfere 
with the control of water for irrigation and 
other purposes under authority of the re¬ 
spective States or Territories. 

Sec. 19. That any canal or ditch company 
desiring to secure the benefits of this act 
shall, within twelve months after the loca¬ 
tion of ten miles of its canal, if the same be 
upon surveyed lands, and if upon unsurveyed 
lands, within twelve months after the suryey 
thereof by the United States, file with the 
register of the land office for the district 
where such land is located a map of its cajoal 
or ditch and reservoir; and upon the ap¬ 
proval thereof by the Secretary of the In¬ 
terior the same shall be noted upon the plats 
in said office, and thereafter all such lands 
over which such rights-of-way shall pass 
shall be disposed of subject to such rignt- 
of-way. Whenever any person or corpora¬ 
tion, in the construction of any canal, ditbh, 
or reservoir, injures or damages the posses¬ 
sion of any settler on the public domain, the 
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party committing such injury or damage 
shall be liable to the party injured for such 
injury or damage. 

Sec. 20. That the provisions of this act 
shall apply to all canals, ditches, or reser¬ 
voirs, heretofore or hereafter constructed, 
whether constructed by corporations, indi¬ 
viduals, or association of individuals, on the 
filing of the certificates and maps herein pro¬ 
vided for. If such ditch, canal, or reser¬ 
voir, has been or shall be constructed by an 
individual or association of individuals, it 
shall be sufficient for such individual or asso¬ 
ciation of individuals to file with the Secre¬ 
tary of the Interior, and with the register of 
the land office where said land is located, a 
map of the line of such canal, ditch, or reser¬ 
voir, as in case of a corporation, with the 
name of the individual owner or owners 
thereof, together with the articles of asso¬ 
ciation, if any there be. Plats heretofore 
filed shall have the benefits of this act from 
the date of their filing, as though filed under 
it: Provided, That if any section of said 
canal, or ditch, shall not be completed within 
five years after the location of said section, 
the rights herein granted shall be forfeited 
as to any uncompleted section of said canal, 
ditch, or reservoir, to the extent that the 
same is not completed at the date of the 
forfeiture. 

Sec. 21. That nothing in this act shall 
authorize such canal or ditch company to 
occupy such right-of-way except for the pur- 




pose of said canal or ditch, and then only so 
far as may be necessary for the construc¬ 
tion, maintenance, and care of said can^l or 
ditch. 

So, too, is there some pertinence to these issues in 
the amendatory section 2 of the act of May' 11, 
1898 (30 Stat. 404): 

Sec. 2. That the rights-of-way for ditches, 
canals, or reservoirs heretofore or hereafter 
approved under the provisions of sections 
eighteen, nineteen, twenty, and twentyjone 
of the Act entitled “An Act to repeal timber- 
culture laws, and for other purposes”, j ap¬ 
proved March third, eighteen hundred jand 
ninety-one, may be used for purposes of a 
public nature; and said rights-of-way ijnay 
be used for purposes of water transporta¬ 
tion, for domestic purposes, or for the j de¬ 
velopment of power, as subsidiary to the 
main purpose of irrigation. j 

Of the regulations of the Department of the (In¬ 
terior, issued pursuant to the above statutes and 
in effect at the time of the filing of the plaintiff’s 
applications, the following is pertinent: j 

While these acts grant rights-of-\tay 
over the public lands necessary to the main¬ 
tenance and use of ditches, canals, and res¬ 
ervoirs, the control of the flow and use of 
the water is, so far as this act is concerned, 
vested in the States or Territories, the juris¬ 
diction of the Department of the Interior 
being limited to the approval of maps carry¬ 
ing the right-of-way over the public lancls. 
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If the right-of-way applied for under this 
act in any wise involves the appropriation 
of natural sources of water supply, the dam¬ 
ming of rivers, or the use of lakes, the maps 
should be accompanied by proof that the 
plans and purposes of the projectors have 
been regularly submitted and approved in 
accordance with the local laws or customs 
governing the use of w T ater in the State or 
Territory in which such right-of-way is lo¬ 
cated. No general rule can be adopted in 
regard to this matter. Each case must rest 
upon the showing filed. (Paragraph 3, regu¬ 
lations of June 6, 1908, 36 L. D. 567, 568.) 

By the same set of regulations an incorporated 
company (paragraph 8) or unincorporated asso¬ 
ciation or individual (paragraph 9) was required 
to file, for the consideration of the Secretary of the 
Interior in judging applications for rights-of-way, 

i “A copy of” its or his “title or right to 
appropriate the water needed for its canals, 
ditches, and reservoirs, certified as required 
by the State or Territorial laws. If the 
miner’s inch is the unit used in such title, 
its equivalent in cubic feet per second must 
be stated. If the right to appropriate the 
water has not been adjudicated under the 
local laws, a certified copy of the notice of 
appropriation will be sufficient. If the 
notice of appropriation is accompanied by a 
map of the canal or reservoir it will not be 
necessary to furnish a copy of the map where 
the notice describes the location sufficiently 
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to identify it with the canal or reservoir for 
which the right-of-way application is mdde. 
If the water-right claim has been trans¬ 
ferred a number of times it is not necessary 
to furnish a copy of each instrument! of 
transfer; an abstract of title will be ac¬ 
cepted.” (Paragraph 8 (g), 36 L. D. 567, 
570, 571.) ! 

In so far as pertinent to the issues of this c^se, 
the current regulations, issued February 21, 1^31 
(53 I. D. 277), are as above quoted. Almost iderjti- 
cal requirements had existed also in the earlier 
regulations of September 28, 1905 (34 L. D. 21^), 
June 27, 1900 (30 L. D. 325), and July 8, 1$98 
(27 L. D. 200). As early as February 20, 1894, 
departmental regulations (18 L. D. 168) had i[e- 

i 

quired the submission of evidence of the applicant’s 
right to appropriate water under the applicable 
State laws. Thus, for a period of more than forty 
years such requirements, variously stated, haye 
been continuously fixed by the Commissioner of tlie 
General Land Office and Secretary of the Interior 
in duly promulgated and published departmental 
regulations. 

In compliance with those statutes and regula¬ 
tions, a certified copy of an application filed wifjh 
the proper State official for a permit authorizing 
the diversion and appropriation of the water, or 
a certified copy of the permit if issued, is con¬ 
sidered by the Secretary of the Interior as a suffi¬ 
cient showing with respect to water rights. 1^, 
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however, it appears from the records that a right- 
of-way applicant ’s water-right application or per¬ 
mit has been challenged by another person alleging 
superior 1 rights to the water, a statement is ob¬ 
tained from the proper State official concerning the 
conflicting claims to the water and, if it also ap¬ 
pears that litigation is pending concerning the 
water right, action on the right-of-way application 
is suspended awaiting the final outcome of that liti¬ 
gation. If the outcome of the litigation is adverse 
to the right-of-way applicant, it is the practice to 
reject his application. No attempt is made by the 
General Land Office or the Secretarv of the In- 
terior to adjudicate conflicting claims to water, such 
adjudication being reserved to State officials and 
courts by section 18 of the act of March 3, 1891, 
supra; but. on the contrary, the General Land Of¬ 
fice and the Secretarv of the Interior await the final 

* 

adjudication of the water rights by the proper 
State authorities before acting on the riglit-of-wav 
application, and then act in harmony with that ad¬ 
judication when evidence thereof has been 
furnished (R. 11). 

The pleadings in this case clearly establish that 
the general practice outlined herein was scrupu¬ 
lously followed in all particulars in connection with 
the appellant’s applications. 
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ARGUMENT 

1. The regulations requiring the submission of evidence 
of a right to water are necessary to effectuate! the 
purpose of Congress in granting rights-of-way for 
the storage and transportation of water to be used 
for irrigation 

From a mere reading of the statutes it is obvious 

i 

that ditches, canals, and reservoirs, for which 
rights-of-way are granted, are to be used for the 
purpose of carrying or storing water. In fact, |the 
grant is of rights-of-way for, and only for, ditches, 
canals, and reservoirs carrying or containing 
water. That interpretation of the statutes is ines¬ 
capable, for a canal, a ditch, or a reservoir can,| in 
the very nature of things, be beneficiallv used oiilv 
to transport or store a fluid commodity and the pa- 
ture of that commoditv is closelv defined in this 
instance by the express language of the grantijng 
clause of the statute. Rights-of-way are granted 
only “To the extent of the ground occupied by the 
water of the reservoir and of the canal and its lat- 

i 

erals, and fifty feet on each side of the marginal 
limits thereof’' (Sec. 18, act of March 3, 1801, 
supra —emphasis ours). The additional fifty feet 
beyond the marginal limits is granted only as a nec¬ 
essary incident to the use of the right-of-way fbr 
transportation or storage of water as is evidenced 
by the provision that “nothing in this act shall a|i- 
thorize such canal or ditch company to occupy sucph 
right-of-way except for the purpose of said canal br 
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ditch, and then only as far as may be necessary for 
the construction, maintenance, and care of said 
canal or ditch'’ (Sec. 21, act of March 3, 1891, 
supra). By section 2 of the act of May 11, 1898, 
supra, the rights-of-way “may be used for purposes 
of water transportation, for domestic purposes, or 
for the development of power, as subsidiary to the 
main purpose of irrigation.’’ Irrigation is the 
main purpose (see 28 L. D. 474, 476) and irrigation 
can be accomplished only with water. 

By his regulations for the past forty years and 
by his action pursuant to those regulations in this 
case of which complaint is made before this court, 
the Secretary of the Interior has merely required 
the submission to him of evidence that the right-of- 
way applicant has or can and will acquire a right to 
the use of the water for which Congress has granted 
a right of way. In the performance of his duty in 
administering the public-land laws and in carrying 
out the will of Congress he can do no less. Here 
the applicant named the source of its water supply 
as Rush Creek and based its right to use the waters 
of that stream on its appropriation of them in ac¬ 
cordance with the laws of California. But it has 
failed to furnish evidence of the validity or uncon¬ 
tested character of its right to those waters. On 
the contrary, the Secretary has been furnished a 
copy of a final decision of the Supreme Court of 
California refusing to recognize any right of the 
present appellant in and to the waters designated by 
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it in its right-of-way applications. Sierra I\and & 
Water Co. v. Cain Irrigation Co., 25 Pac. (2cp 223. 
Since no other source of water has been jsubse- 

i 

quently designated by the plaintiff, the Secretary, 
in administering the granting statute, coul<jl only 
refuse his approval of the applications. 

If any further authority, or direction, neled be 
sought in the statutes to justify the Secretary’s 
regulations and conduct, it exists in that provision 
of section 18 of the act of 1891, mpra, which reads: 
“the privilege herein granted shall not be con¬ 
strued to interfere with the control of watet for 
irrigation and other purposes under authority of 
the respective States or Territories.” Not only 
does that provision contemplate that the right of 

i 

way shall be used for water, but it also requires 
that the power to control water and water rights 
shall be saved, in this instance, to the State of Cali¬ 
fornia. By his regulations and practice the Sec¬ 
retary of the Interior is acting to insure a coippli- 
ance with that expressed will of Congress; \. e., 
that the appellant’s water right shall be acquired in 
accordance with the laws of California. That com¬ 
pliance is obtained by the requirement that j the 
appellant, as a right-of-way applicant, must file 
evidence of a water right granted by the proper 
State official and available to the appellant or off its 
proper application to that official. 

Considering the statutory provision last-abfive 
discussed with those previously discussed, it be- 

25410—35-3 
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comes apparent that Congress has made a grant 
only to those applicants who are to put water in the 
canals and reservoirs under authority of State law. 
The regulations of the Secretary, and his practice 
under them, are designed only for obeying and ex¬ 
ecuting the expressed will of Congress in that re¬ 
gard. Nor does he make any attempt to adjudicate 
the applicant’s water right under State law. In 
accordance with the expressed intent of Congress 
he only acts on the application in accordance with 
any determination which may have been made, as 
in this case, by the proper State officials or courts. 

2. The Secretary of the Interior has authority to make 
appropriate regulations in the administration of the 
public land laws 

Although the statutes here under consideration 
do not specifically provide that the Secretary of the 
Interior may make rules and regulations concern¬ 
ing the subject matter of those statutes and ad¬ 
minister the disposition of the public domain there¬ 
under, his power so to do is implicit. Someone 
must administer the statutes, and orderly adminis- 
tration may, and in this case does, require that 
standards be set up in the form or regulations of 
general applicability. That the Secretary of the 
Interior ^nd the Commissioner of the General Land 
Office under the supervision of said Secretary are 
the proper persons to undertake those functions is 
manifest from the general grants by Congress to 
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them of authority to administer the public land 
laws, of which the right-of-way statutes are a part. 
Revised Statutes, sec. 441, U. S. Code (1934 ed) r 
title 5, sec. 485; Revised Statutes, sec. 453, tl. S. 
Code (1934 ed.), title 43, sec. 2. Any doubt as to 
the Secretary’s power, or that of the Commissioner 
acting under his supervision, to make appropriate 
regulations in all matters relating to the public 
lands is removed by section 2478 of the Revised 
Statutes (U. S. Code (1934 ed.), title 43, sec. 1201) 
and by section 161 of the Revised Statutes (TJ. S. 
Code (1934 ed.), title 5, sec. 22). 

The courts have often held that the Secretary 
and the Commissioner of the General Land Office 
have the power and the duty of administering* the 


public land laws and of making appropriate regu¬ 
lations in connection with that administration. 
Among the leading cases so holding are: 

United States v. Morehead, 243 U. S. 607, 

613, 614. I 

i 

Cosmos Exploration Co. v. Gray Eagld Oil 
Co., 190 U. S. 301, 309. 

Catholic Bishop v. Gibbons , 158 U. S. 155, 
166, 167. 

Calm v. United States, 152 U. S. 211, 217, 
218. 

Kendall v. Bunnell, 56 Cal. App. 112, 205 

Pac. 78, 88. j 

See United States v. Smidl, 236 U. S. 405. 
409. I 
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There are, of course, limitations on this power of 

the Secretary and the Commissioner. First, the 

* 

regulations must not be inconsistent with the clear 
interpretation of the statute. 

United States v. Morehead, 243 U. S. 607, 
614. 

United States v. Small, 236 U. S. 405, 410. 
Peters v. United States, 2 Okla. 116, 33 
Pac. 1031, 1033. 

Ancillary to that limitation are two others which 
are closely related: If the interpretation of the 
statute is not clear, that interpretation on which 
the regulations are founded must be a reasonably 
possible one 

McLaren v. Fleischer, 256 U. S. 477, 481. 
United States v. Small , 236 U. S. 405, 410. 
Hoover v. Sailing, 102 Fed. 716, 719, 720. 

and the regulations must be reasonable in them¬ 
selves. 

United States v. Morehead , 243 U. S. 607, 
614. 

Cosmos Exploration Co. v. Gray Eagle Oil 
Co., 190 U. S. 301, 309. 

The appellant in this case argues (Appellant’s 
Brief, p. 27 et seq.) that the reasonableness of the 
regulations is not the correct test of their validity. 
The argument presented, however, and the cases 
quoted and cited in support thereof, have perti¬ 
nence only to the conceded doctrine that regula¬ 
tions cannot be valid if inconsistent with the 
clear interpretation of the statute. When reg- 
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illations have stood that test of validity, their 
reasonableness then becomes pertinent. Conse¬ 
quently the court below, in its finding that the Regu¬ 
lations were valid because reasonable and appropri¬ 
ate for the accomplishment of the purposes of the 
statute (R. 22), had of necessity found the regula¬ 
tions not to be inconsistent with the statutes, con¬ 
trary to the implication of appellant’s argunjient. 
The correctness of that finding, in both its aspects, 
will be established below. 

3. The regulations here in question are well withii^ the 
scope of the Secretary’s authority, being appropri¬ 
ate, reasonable, and consistent with the reasonable 
interpretation of the right-of-way statutes 

i 

There can be little doubt as to the reasonableness 
of the regulations in themselves. If there bd no 
assurance that water is or will be available for use 
in the canals or reservoirs, the granting of a right- 
of-way for that water is a vain thing—useless ^nd 
nugatory. In addition to its uselessness, itj is 
harmful, for it unnecessarily burdens the public 
domain—a thing which Congress and the Secretary 
of the Interior, in executing the will of Congress, 
have always sought to avoid. The Supreme Cdurt 
of the United States has held that it is the dut}| of 
the Secretary of the Interior to see that the public 
domain is not wasted. 1 

Riverside Oil Co. v. Hitchcock, 190 U.I S. 
316,324. | 

Knight v. United States Land Association, 
142 U. S. 161,181. | 
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If application were allowed where no right to 
water, in the present or the future, does or can 
exist, anyone with no intent of using water for 
irrigation or other beneficial and permissible use 
could block the opportunity of one who has water 
and needs it for beneficial uses to secure the neces¬ 
sary righf-of-wav to make that water available at 
the point where it is to be used. It is to avoid such 
obstructions to the development of the country as 
well as to preserve the property of the United 
States that unnecessary burdens on, or wastes of, 
the public domain are to be prevented. To make 
possible the holding of a right-of-way, by one who 

has no water even for the five vears at the end of 

%> 

which a forfeiture might be declared if works were 
not constructed, would be to open the door for 
exploitation in its most unsavory form, exploita¬ 
tion of those who have water and need rights-of- 
way (Cf. United States v. Morehead, 243 U. S. 
607, 612). Nor is it beyond the bounds of possi¬ 
bility that a water company without water might 
be able to trade on the possession of a right-of-way 
for water in selling its stock or its supposed water 
to uninformed people who might look to favorable 
action by the United States on the right-of-way 
applications as an endorsement of the company’s 
project. Such situations are not unknown in mat¬ 
ters relating to the public lands and are to be 
guarded against carefully (Cf. 41 L. D. 10, 11). 
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From those considerations it is manifestj that 
regulations requiring the submission of evidence of 
an existing right to water or an uncontested expec¬ 
tation of securing such a right, in accordancej with 
State law, are eminently reasonable in themselves. 

Turning now to the consideration of the validity 
of the regulations when viewed in connection with 
the statutes, it is necessary only to consider whether 
there is inconsistency with the clear interpretation 
of the statutes and whether, if the statutes have no 
clear interpretation,that interpretation on which the 
regulations are founded is a reasonably possible one. 

It has already been pointed out that the statutes 
here involved require that the rights-of-way granted 
be used to transport or store water for the primary 
purpose of irrigation and that the rights to that 
water shall be secured in accordance with the| law 
of the State of California. Such provisions clearly 
authorize and, it is submitted, require the provi¬ 
sions which have been embodied in the regulations 

under which the Secretarv of the Interior acted in 

•/ 

rejecting the appellant's applications for rights-of- 
wav. Certainlv there is no inconsistency between 
the statutes and the regulatory requirement j;hat 
the applicant must submit evidence of 
sion of a water right or uncontested 
of securing such a right in accordance with the 
laws of California and as determined by the officials 
of that State. It is only common sense that, ff a 
right-of-way be granted only for water, some evi- 


his posses- 
expectaiion 
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dence of the grantee’s right or expected right to 
acquire the water be required. 

No inconsistency between the regulations and 
the statutes arises by reason of the inclusion in 
section 20 of the act of March 3, 1891, supra, of a 
forfeiture provision. The forfeiture becomes ef¬ 
fective after five vears if the canal or reservoir is 
not constructed within that period. That provi¬ 
sion does not purport to deal with the water rights 
of the grantee and the regulations here in issue do 
not purport to deal with the construction of the 
necessary works. The statutory imposition of a 
condition subsequent concerning construction of 
the works does not in any way negative the pro¬ 
priety of a condition precedent concerning the 
right to the use of water to be placed in those works. 
A clause providing for forfeiture of a vested grant 
in particular circumstances has no connection with 
conditions, arising out of other circumstances, 
which must precede the original vesting of the 
grant. The only question is whether that condition 
precedent concerning the evidence of an uncon¬ 
troverted present or future right to water is re¬ 
quired or authorized by other clauses of the stat¬ 
utes. That this question must be answered in the 
affirmative has already been pointed out. 

Certainly if the clear interpretation of the 
statutes does not authorize or require the regula¬ 
tory provisions here in issue, and it is submitted 
that it does, that interpretation which does find 
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such authority or requirements in the statutes I is a 
reasonably possible one as well as one which I has 
been followed by the Department of the Intejrior 
for more than forty years. In such circumstances 
that interpretation, on which the regulations j are 
founded, will not be overthrown. 

The validity of that contention, as well as tha^: of 
the departmental regulations and practice them¬ 
selves, is clearly indicated by a consideration of 
several propositions. 

In the first place it is significant that, although 
that interpretation, with the departmental regiila- 
tions and practice which are appurtenant to it, has 
been effective for over forty vears, no cases can! be 
found which consider its validity. That interpre¬ 
tation has remained unchallenged during t^iat 
period although it has been uniformly invoked in 
handling the many applications which have been 
received for canal or reservoir rights-of-way. j It 
also remained unchallenged by this appellant ijor 
ten years during which it sought in vain to secure 
a judicial decree confirming the water right, ejd- 
dence of which is required by that interpretation. 
Only after failure to secure the decree, with its 
attendant failure to meet the requirements of tpe 
right-of-way regulations, did the appellant chal¬ 
lenge the statutory interpretation on which tho^e 
regulations are founded. 

It is, of course, well established that a reasonable 
departmental interpretation expressed in a ruling 
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or regulation of long standing will not be lightly 
overthrown bv the courts, but will, on the other 
hand, be given great weight and credence unless 
clearly contrary to statutory requirements. 

McLaren v. Fleischer, 256 U. S. 477, 481. 

1 United States v. Morehead , 243 U. S. 607, 
613, 614. 

Logan v. Davis, 233 U. S. 613, 627. 

Ilolt v. Murphy, 207 U. S. 407, 415. 
Hoover v. SWZmry, 102 Fed. 716, 720. 

Certainly the regulations and practice of the Secre¬ 
tary, in this instance, cannot be said to be so mani- 

festlv contrary to the terms of the statutes that 
•/ » 

thev should be overthrown by the courts after being 
uncontrovertedlv effective for so many vears. Nor 
is it necessary that the interpretation embodied in 
those regulations and practice be one which was 
made contemporaneously with the Congressional 
enactment. 

1 United States v. Morehead, 243 U. S. 607. 

Ilolt v. Murpliy, 207 U. S. 407. 
i cf. Wilbur v. United States, 281 U. S. 206. 

In this instance, of course, regulations involving 
the questioned interpretation were issued only 
three years after the passage of the act of 1891, 
supra , the preceding regulations under that statute 
(Circular of April 17, 1891, 12 L. D. 429) having 
been only in the nature of a makeshift, incorpo¬ 
rating the regulations concerning railroad rights-of- 
way (12 L. D. 423) pending the compilation of the 
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more comprehensive and individual regulations 
which were issued three vears later. 

Inasmuch as the statutes lend themselves! rea- 
sonablv to that construction which successive! Sec- 
retaries of the Interior have placed on them, | that 
construction is actually mandatory. That follows, 
not from the power to regulate, but from the estab¬ 
lished principle that statutes granting privileges or 
relinquishing rights in the public domain must be 
strictly construed against the grantee if any am¬ 
biguity exists or double construction is possible. 

Burke v. Southern Pacific R. R. Co., 234 
U. S. 669, 680. 

Leavenworth, Lawrence & Galveston R. 
R. Co. v. United States, 92 U. S. 733, 740. 

United States v. Utah Power & Light Co., 
209 Fed. 554. 

In support of the validity of the regulations jiere 
in issue it mav be well to notice brieflv a few of| the 
numerous cases in which the courts have upheld 
regulations and practices concerning the disposi¬ 
tion of the public domain. Regulations were ijield 
valid as being reasonable and consonant with statu¬ 
tory provisions in the following cases: 

Germania Iron Co. v. James, 89 Fed. 811. 

United States v. Morehead, 243 U. S. 607. 

Cosmos Exploration Co. v. Gray Eagle Oil 
Co., 190 U. S. 301. 

Utah Potver & Light Co. v. United Stages, 
230 Fed. 328. ! 
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It may be that the cases just cited are more ex¬ 
treme than the case at bar, in that the validity of 
the regulations there involved may have admitted 
of some doubt. 

In Germania Iron Co. v. James, 89 Fed. 811, the 
court refused to recognize a deviation from an es¬ 
tablished rule of the Department of the Interior 
that, on cancelation of an entry on the public do¬ 
main, noi new entry would be recognized until the 
cancelation had been noted on the tract books of the 
local land office even though it may have been well 
known in advance of that notation that the old 
entry had, as a matter of fact, been canceled. That 
regulation and practice were upheld as a proper 
exercise of the power of the Secretary of the In¬ 
terior to control and regulate the disposition of the 
public lands even though no statute so much as inti¬ 
mated that an application for entry could not be 
received prior to the formal act of noting cancela¬ 
tion of a former entry. The regulation in that case 
was reasonable; so is that in the present case. The 
regulation in that case had little or no foundation 
in statutory provision; that in the present case 
has. 

In United States v. Morehead, 243 U. S. 607, the 
trial court had dismissed an indictment for per¬ 
jury in which it was charged that the defendant 
made a false statement regarding his motives in 
an affidavit accompanying an application for a 
soldier's homestead preference. The sworn state- 
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ment was required, not by statute, but by the Regu¬ 
lations of the Department of the Interior. Itj was 
on that score that the trial court entered the dis- 
missal. In reversing that action of the trial c’purt 
the Supreme Court, speaking through Mr. Justice 
Brandeis, said: j 

Defendant contends that this regulation, 
which has been enforced continuously for 
nearly thirty-five years, is invalid. Since 
the Land Department is expressly charged 
with the duty of enforcing the public-lhnd 
laws by appropriate regulations and the Reg¬ 
ulation in question was duly promulgated, 
the assertion of its invalidity must be predi¬ 
cated either upon its being inconsistent vdth 
the statutes or upon its being in itself {un¬ 
reasonable or inappropriate. That the re¬ 
quirement of the soldier’s affidavit to the f^cts 
essential to the existence of any right of the 
applicant under the law is both reasonable 
and appropriate, can scarcely be doubted. 
United States v. Smull, 236 U. S. 405, 4!LI; 
United States v. Bailey, 9 Pet. 238, 2p5. 
But defendant urges that the regulation is 
inconsistent with the statute in that it a^ds 
to the requirements of the statute siill 
another condition to be performed before tlhe 
soldier can acquire his homestead; apd 
hence is legislation, not regulation. But the 
regulation does not add a new requirement 
in exacting the affidavit, as in Williamson v. 
United States, 207 U. S. 425, 458-462. [it 
merely demands appropriate evidence thRt 
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the proceeding is initiated—as the statute 
requires it must be throughout conducted— 
in good faith for the single purpose of 
acquiring a homestead. (243 U. S. at 613, 
614.) 

So in the present case the regulations, and prac¬ 
tices thereunder, of the Secretary of the Interior 
are reasonable and appropriate for carrying out 
the will of Congress that the rights-of-way be used 
for water, are not inconsistent with the statutes, 
and merely operate to demand appropriate evi¬ 
dence that the proceeding is instituted for the pur¬ 
pose for which the statutory grant is made; i. e., 
the carrying or storing of water, in accordance 
with State law, to be put to beneficial use. 

To the same effect as the Morehead case, supra, 
and on very similar facts are the earlier decisions 
in United States v. Smidl, 236 U. S. 405; Calia v. 
United States, 152 U. S. 211; United States v. 
Bailey, 9 Pet. 238; Peters v. United States, 2 Okla. 
116, 33 Pac. 1031. These cases, as well as the More- 
head case, are the more forceful for the fact that 
all of them sustained criminal charges based on a 

false swearing required only by departmental regu- 
» 

lation whereas when a crime is charged clear, 
rather than reasonable, legislative basis is required. 
United States v. Smidl, 236 U. S. at 408, and cases 
there cited. Yet no statutes specifically authorized 
the requirements of the sworn statements in those 
cases. 
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In Cosmos Exploration Co. v. Gray Eagle Oil 
Co 190 U. S. 301, an injunction was sought to re¬ 
strain the defendant from interfering with plain¬ 
tiff’s title to land and from drilling for oil on that 
land. Plaintiff's predecessor in title had owned 
land within a forest reservation of the United 

i 

States, and, under the terms of the proper exchange 
statute (30 Stat. 11, 36), had relinquished his t itle 
to the Government and selected, in lieu thereof, 
the land, title to which was involved in the litiga- 

f 

tion. The selected land had appeared as vacant 
land on the tract books of the local land office ^nd 
had been certified as such by the local land officer. 
However, the defendant claimed a mineral right 
in the land. Under applicable regulations the ap¬ 
plication for lieu selection made by plaintiff \^as 
under consideration in the General Land Office in 
Washington at the time of the court litigation. In 
determining that plaintiff had no title sufficient to 
found the injunction proceedings, the court said: 

i 

* * * There must be a decision made 

somewhere regarding the rights asserted by 
the selector of land under the act, before a 
complete equitable title to the land can exist. 
The mere filing of papers cannot create such 
title. * * * 


* 


The selector has not acquired titjl 
simply because he has selected land whid 
he claims was at the time of selection vaca 
land open to settlement, nor does the filin 


e 
h 
fit 


& 


i 
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of his deed conveying the land relinquished 
and the abstract of title with it show neces¬ 
sarily that he was the owner of the land as 
provided for by the statute. So far as his 
action goes, it is an assertion on his part 
that he was the owner in fee simple of the 
land he proposed to relinquish, and that the 
deed conveys a fee simple title to the Gov¬ 
ernment, and also that he has selected vacant 
land which is open to settlement, and that 
therefore he is entitled to a patent for such 
land. These assertions may or mav not be 
true. Who is to decide? Complainant as¬ 
serts that if a decision be necessary before 
the vesting of a complete equitable title, that 
in that case the local officers are to decide 
that question, and by accepting the deed and 
making the certificate already mentioned, 
they have decided it, and thereupon, at all 
events, the complete, equitable title accrued, 
even though such decision were subject to a 
review by the Commissioner of the General 
Land Office and thereafter by the Secre¬ 
tary. (P. 312 of 190 U. S.) i 

The court then went on to hold that, inasmuch as 
the departmental regulations provided that the 
Commissioner of the General Land Office should 
determine the validity of the selections and the 
qualifications of the applicant, no right, equitable 
or legal, existed in the plaintiff until favorable ac¬ 
tion be taken by the Commissioner. The statute 
did not provide that anyone need take such action, 
and was in terms a present offer requiring only ac- 
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ceptance by the exchange applicant. Certainly 
such a decision is applicable in the present cpe. 

A very similar case is that of Utah Power and 
Light Co. v. United States, 230 Fed. 328. In that 
case the Circuit Court of Appeals for the Eighth 
Circuit affirmed the judgment below granting, at 
the request of the United States, an injunction re¬ 
straining the defendant from operating dams, itc., 
on a United States forest preserve for the purpose 
of generating power, the approval of the Secretary 
of the Interior to those operations not having bpen 
obtained. The court quoted from the statute and 
said: 

Section 4 (Comp. St. 1913, section 4947 
[act of February 1, 1905, 33 Stat. 62^]) 
reads as follows: 

“That rights-of-way for the construction 
and maintenance of dams, reservoirs, water 
plants, ditches, flumes, pipes, tunnels, and 
canals, within and across the forest reserves 
of the United States, are hereby granted to 
citizens and corporations of the United 
States for municipal or mining purposes, 
and for the purposes of the milling and re¬ 
duction of ores, during the period of th^ir 
beneficial use, under such rules and regula¬ 
tions as may be prescribed by the Secretary 
of the Interior, and subject to the laws of the 
state or territory in which said reserves ire 
respectively situated. ’ ’ 

Defendant’s position is that this section 
makes an unqualified grant in the putjlic 
domain described, which is self-executing 

7 o 
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and indefeasible during the period of bene¬ 
ficial use. It is stated by counsel that the 
rules and regulations referred to could not 
defeat this grant, nor is the right-of-way in 
any sense dependent upon them; that the 
function of the rules and regulations is to 
control the method of construction and use 
so as to prevent damage to the forest, etc.: 
that section 4 of this act was passed to rebut 
any presumption or claim that rights-of-way 
for the storage and conveyance of water 
could not be acquired upon the forest re¬ 
serves. 

Assuming that this last statement is true, 
it bv no means follows that the rules and 
regulations contemplated might not pre¬ 
scribe the method and terms of acquisition. 
While such rules and regulations could not 
defeat the grant, thev obviously could 
operate to execute and condition it. (P. 333 
of 230 Fed.) 

These cases clearly indicate the latitude per¬ 
mitted in the adoption of regulations. Certainly 
the regulations and practice of the Secretary of 
the Interior in the instant controversy, in requir¬ 
ing evidence that water can be had to put in canals 
and reservoirs the rights-of-wav for which are 

o %f 

granted for the purpose of carrying and storing 
water, are equally or more clearly in execution of 
the will of Congress than are many of those which 
have been held valid. So, too, as has already been 
pointed out, are they eminently reasonable. 
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4. The character of the statutory grant as one in prae- 
senti does not lessen the Secretary's authority to 
regulate concerning the showing to be made by 
applicants or his authority and duty to consider the 

propriety of that showing 

: i 

It lias been strenuously contended by the appel¬ 
lant that the grant made by the act of 1891, supra, 
is one in praesenti (Appellant’s Brief, p. lj), et 
$cq.). The only pertinence of such a contention is 
as foundation for the further contention that! the 
grant vests, irrespective of the approval of the 
application by the Secretary of the Interior and, 
thus, that he has no control over that grant aijid is 
wrongfully denying to the appellant its property 
without due process of law (Appellant’s Brief, p. 
18, et seq Petition, par. 9, R. 4). If, however, the 
grant does not become effective until the approval 
of the application, with its related papers, byj the 
Secretarv of the Interior, that entire contention be- 
comes futile. There can be no deprivation of prop¬ 
erty if a right in that property is not already 
vested. Nor can there be any absence of control 
in the Secretary if the vesting of the grant is con¬ 
ditioned on his approval. The only questiop in 
such a case is that already considered: i. e., whether 
the Secretary’s denial of that approval is unreason¬ 
able and contrary to the statutory mandates which 
govern the allowance of rights-of-way for cajnals 
and reservoirs. It has been pointed out that the 
Secretary’s regulations and his actions in this 
case under those regulations are proper when 
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judged by their reasonableness and by the statutory 
provisions. 

There can be no doubt that the right-of-way 
grant does not vest in appellant, or any person who 
makes application before construction of the canals 
and reservoirs, prior to the approval of the appli¬ 
cation and its related papers by the Secretary. 
Both Cosmos Exploration Co. v. Gray Eagle Oil 
Co., supra, and Utah Power and Light Co. v. United 
States, supra , are conclusive authority for the pro¬ 
position that, even though the statute be in form a 
grant in praesenti , no title, legal or equitable, is 
created by the mere filing of required papers, and 
that such title (or property) does not come into 
being until the approval of the Secretary of the 
Interior has been had. The statutes involved in 
those cases, although not those under consideration 
in this c^se, are substantially similar. Precisely 
that same conclusion has been reached in two cases 
decided under the very statutes under which the 
appellant claims its right to rights-of-way. United 
States v. Rickey Land & Cattle Co. et al., 164 Fed. 
496, 500; United States v. Whitney et al., 176 Fed. 
593, 594. j The grant, although in terms in praesenti, 
does not become effective until the Secretary’s ap¬ 
proval has been had. So, too, has that same result 
obtained in connection with the interpretation of 
similar grants to railroad. Noble v. Union River 
Logging Co ., 147 U. S. 165; Minneapolis, St. Paul 
& Sault Ste. Marie Ry. Co. v. Doughty , 208 U. S. 
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251; Burke v. Southern Pacific R. R. Co., 234 U. S. 
669. 

The validity of those decisions is not affected by 
the decisions in Payne v. New Mexico, 255 Ip. S. 
367 (Appellant’s Brief, p. 20) ; Wyoming v. United 
States, 2 55 U. S. 489; Payne v. Central Pacific Ry. 
Co., 255 U. S. 228 (Appellant’s Brief, p. 25); or 
Daniels v. Wagner, 237 U. S. 547 (Appellant’s 
Brief, pp. 20, 21). In all of those cases it was held 
that the Secretary of the Interior could not reject 
lieu land applications, if all of the requirements of 
statutes and regulations had been properly Com¬ 
plied with, merely because of conditions which 
arose or became known only after the applicant! had 
done everything required of him by the statutes 
and regulations to receive the benefits of the Con¬ 
gressional grant. They did not hold that the Sec¬ 
retary lacked the power to approve or reject appli¬ 
cations on his determination as to compliance with 
statutory or regulatory requirements; they mejrely 
held that, in considering the applications, he must 
look to the conditions which were known to exist 
at the time the applicant did those things which 
were required of it to make possible the vesting of 
the grant. In the present case the controversy as 
to the appellant’s water right existed at the t\une 
of filing of its applications. The mere fact that 
that controversy was not finally determined, by the 
courts of California, against this appellant until 
a subsequent date is, of course, immaterial inas- 
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much as the very existence of the controversy was 
sufficient, under the law and regulations, to pre¬ 
vent the approval of its applications. 

Payne v. New Mexico, Wyoming v. United 
States, Payne v. Central Pacific By . Co., and 
Daniels v. (all supra) are also distinguish¬ 

able from the present case in that in all of those 
cases the thing sought was the exchange of land, 
to which a right had become vested, for lieu land 
offered by Congressional enactment rather than the 
mere acquisition of public land when nothing is 
offered to the United States in exchange therefor. 
United States ex rel. New Mexico v. Ickes, 63 App. 
D. C. 278, 280, 281. 

From the cases mentioned above it is manifest 
that, whether or not the grant in the present case 
is in pracscnti, the Secretary has the power and the 
duty to approve or disapprove of the applications 
according to whether or not they comply with the 
statutory and regulatory requirements and that no 
right can be acquired by the applicant in the ab¬ 
sence of approval. The only question then is 
whether the regulatory requirements in this case 
were required or authorized by the statutes. That 
they were and are has already been pointed out. 
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5. The extraordinary writ of mandamus will not is^ue to 
compel the Secretary of the Interior to ado^t an 
interpretation of a statute different from the reason¬ 
able interpretation which he has placed thereon for 
forty years 

Even if it be assumed that the authority for the 
regulations and action of the Secretary of th^ In¬ 
terior in this case is not clear (and it is 
that that assumption is not sound), the court|will 
not issue its writ of mandamus to compel the Sec¬ 
retary to act otherwise. The Secretary has, id his 

i 

regulations and practices, interpreted the statutes; 
that interpretation has stood for many years; and 
the court, through the extraordinary writ of n|ian- 
damus, will not override the exercise of the Sejcre- 
tay’s discretion in adopting that interpretation, 
unless it is clearly inconsistent with the statutes. 
Surely no clear inconsistency exists. j 

In United States ex rel. Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316, a writ of mandamus was 
sought to compel the Secretary of the Interior to 
issue patents to lieu land selected in exchange for 
patented land within a forest reservation. Be- 
lator’s predecessor in title, in making the lieu selec¬ 
tion, failed to allege that the lieu land was unoccu¬ 
pied, although he did allege that the tract books of 
the local land office showed it to be vacant. Actu¬ 
ally the land was occupied by an alleged mineral 
claimant. The Secretary refused to issue patent 
because of noncompliance with his regulation re¬ 
quiring a showing that the land was in fact unpc- 
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cupied. iThe statute contained no specific refer¬ 
ence to occupation of the land in fact. The Secre¬ 
tary defended the suit on the ground that the duty 
was imposed upon him of construing statutes relat¬ 
ing to the public land, and that in the exercise of his 
discretion in that behalf he construed the statutory 
language, “vacant land open to settlement”, as 
meaning to exclude land actually occupied although 
vacant upon the tract books. The court held that 
the writ of mandamus would not issue, saying: 

Congress has constituted the Land De¬ 
partment, under the supervision and control 
ofs the Secretary of the Interior, a special 
tribunal with judicial functions, to which is 
confided the execution of the laws which 
regulate the purchase, selling and care, and 

disposition of the public lands. 

***** 

That the decision of the questions pre¬ 
sented to the Secretary of the Interior was 
no merely formal or ministerial act is shown 
beyond the necessity of argument by a pe¬ 
rusal of the foregoing statement of the is¬ 
sues presented by this record for the decision 
of the Secretary. Whether he decided right 
or wrong, is not the question. Having juris¬ 
diction to decide at all, he had necessarily 
jurisdiction, and it was his duty to decide as 
he thought the law was, and the courts have 
no power whatever under those circum¬ 
stances to review his determination by man¬ 
damus or injunction. The court has no gen¬ 
eral supervisory power over the officers of 
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the land Department, by which to control 
their decisions upon questions within th\eir 
jurisdiction. If this writ were granted jwe 
would require the Secretary of the Interior 
to repudiate and disaffirm a decision wh^ch 
he regarded it his duty to make in the exer¬ 
cise of that judgment which is reposed; in 
him by law, and we should require him j to 
come to a determination upon the issues in¬ 
volved directly opposite to that which |he 
had reached, and which the law conferred 
upon him the jurisdiction to make. Manda¬ 
mus has never been regarded as the proper 
writ to control the judgment and discretion 
of an officer as to the decision of a mattjer 
which the law gave him the power and im¬ 
posed upon him the duty to decide for him¬ 
self. The writ never can be used as a sub¬ 
stitute for a writ of error. Nor does the 
fact that no writ of error will lie in such 
a case as this, by which to review the judg¬ 
ment of the Secretary, furnish any founda¬ 
tion for the claim that mandamus mav there- 
fore be awarded. The responsibility as well 
as the power rests with the Secretary, un¬ 
controlled by the courts. (Pp. 324, 325 of 
190 U. S.) (Emphasis ours.) 

That language was directed toward the discretion 
of the Secretary in interpreting a statute. It is 
pertinent in the instant controversy and, it is sub¬ 
mitted, conclusive. 

In United States ex rel. Ness v. Fisher, 223 U. 
683, the court also refused the writ of mandamus 
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as against the Secretary of the Interior. Ness 
sought to compel the Secretary to approve his ap¬ 
plication to purchase land under the Timber and 
Stone Act (20 Stat. 89). The Secretary had re¬ 
jected the application because relator had not 
shown that he had personal knowledge that the land 
was unfit for cultivation, uninhabited, and non¬ 
mineral, as required by departmental regulations. 
The statute did not expressly require such per¬ 
sonal knowledge although it did require statements 
regarding cultivation, occupancy, and mineral 
character. In affirming the action of this court in 
ordering the petition dismissed the court said: 

The Secretary's decision, rejecting the re¬ 
lator's application, was not arbitrary or 
capricious, but was based upon a construc¬ 
tion of section 2 which was at least a })Ossi- 
ble one. had long prevailed in the Land De¬ 
partment, had been approved in United 
States v. Wood, 70 Fed. Rep. 485, and 
Hoover v. Sailing, 102 Fed. Rep. 716, and 

has since been sustained bv the Court of 

1 

Appeals in the present case. True, a dif¬ 
ferent construction had been adopted in 
Hoover v. Sailing, 110 Fed. Rep. 43, and 
has since been followed in Rob nett v. United 
States, 169 Fed. Rep. 778, but this, instead 
of indicating that the Secretary's decision 
was arbitrary or capricious, illustrates that 
there was room for difference of opinion as 
to the true construction of the section, and 
that to determine whether the relator’s 
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application conformed thereto necessarily 
involved the exercise of judgment and 
discretion. 

So, at the outset we are confronted ivith 
the question, not whether the decision of the 
Secretary was right or wrong, but whether 
a decision of that officer, made in the dis¬ 
charge of a duty imposed by law and in¬ 
volving the exercise of judgment and discre¬ 
tion, may be reviewed by mandamus and he 
be compelled to retract it, and to give effect 
to another not his own and not having his 
approval. The question is not new, but has 
been often considered bv this Court and Uni- 
formly answered in the negative. Decatur 
v. Paulding, 14 Pet. 497, 515; United States 
ex. rel. Tucker v. Seaman, 17 How. 225, 230; 
Gaines v. Thompson, 7 Wall. 347; Litchfield 
v. Register and Receiver, 9 Wall. 575; United 
States ex rel. McBride v. Schurz, 102 U. S. 
378; United States ex ret. Dunlap v. Bl\ick, 
128 IT. S. 40, 48; Riverside Oil Co. v. Hitch¬ 
cock, 190 IT. S. 316, 324. * * *. ^Pp. 

691, 692 of 223 U. S.) | 

In the instant case the Secretary’s action and regu¬ 
lations clearly do not constitute an arbitrary or 
capricious interpretation of the statutes, whose 
language indicates an intent only to allow rights-of- 
way where water is available under State l^ws. 
That the interpretation is not arbitrary or cajpri- 
cious is indicated by long-continued acquiescence 
in it by applicants and by the absence of court de- 
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cisions dealing with the interpretation, which has 

been in effect for some 40 vears. 

In Wilbur v. United States ex rel. Kadric, 281 

U. S. 206, a writ of mandamus had been sought to 

compel the Secretary of the Interior to restore the 

relators to the supplemental rolls of the Chippewa 

Indians in Minnesota. Bv restoration to those rolls 

%> 

the relators would have become entitled to partici¬ 
pate in certain funds set aside by act of Congress 
for the benefit of those Indians. The relators’ 
names, formerly included on the rolls in accord- 
ance with a construction of the applicable statutes 
by the Department of the Interior, had been re¬ 
moved because of a subsequent and contrary inter¬ 
pretation of the same statutes by the Department. 
In holding that the writ of mandamus would not lie 
to compel the Secretary of the Interior to adopt 

a construction of the statutes contrary to the one 

* 

acted on by him in removing the names of the 
relators from the rolls, the court said: 


Mandamus is employed to compel the per¬ 
formance'. when refused, of a ministerial 
dutv. ibis being its chief use. It also is em- 
ployed to compel action, when refused, in 
matters involving judgment and discretion, 
but not to direct the exercise of judgment or 
discretion in a particular way nor to direct 

the retraction or reversal of action already 

%> 

taken in the exercise of either. 


The duties of executive officers, such as the 
Secretary of the Interior, usually are con- 
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neeted with the administration of statutes 
which must be read and in a sense construed 
to ascertain what is required. But it does 
not follow that these administrative ditties 
all involve judgment or discretion of the 
character intended by the rule just sta|ted. 
Where the duty in a particular situation is 
so plainly prescribed as to be free ffom 
doubt and equivalent to a positive command 
it is regarded as being so far ministerial tjhat 
its performance may be compelled by man¬ 
damus, unless there be provision or implica¬ 
tion to the contrary. But where the duty is 
not thus plainly prescribed but depends 
upon a statute or statutes the construction 
or application of which is not free frjom 
doubt, it is regarded as involving the char¬ 
acter of judgment or discretion which can¬ 
not be controlled by mandamus. (Pp. ^18, 
of 281 U. S.) * ! 

Certainly in the instant case there is no positive 
command that applications be allowed although the 
applicant has not shown a water right or uncon¬ 
troverted expectation of securing a right to watier, 
nor is it free from doubt that Congress intended 
such a command. In fact, the command and frfee- 

7 i 

dom from doubt are quite to the contrary effect^ 

In United States ex rel. McLennan v. Wilbitr, 
283 U. S. 414, the Supreme Court again ref used to 
issue mandamus to override the interpretation $ut 
on a public land law by the Secretary of the In¬ 
terior. The Secretary had issued an order that ho 
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permits to prospect for oil or gas should be issued, 
and the relators sought to have that order 
rescinded. Said the court: 

i The answers aver “that under the Act 
[1920], the granting of a prospecting permit 
for oil and gas is discretionary with the Sec¬ 
retary of the Interior, and any application 
may be granted or denied, either in part 
or in its entirety as the facts may be deemed 
to warrant.” Having examined the Act we 
cannot say that by any clear and indisput¬ 
able language it refutes his position. Cer¬ 
tainly, there is ground for a plausible, if not 
conclusive, argument that so far as it relates 
to the leasing of oil lands it goes no further 
than to empower the Secretary to execute 
leases which, exercising a reasonable discre¬ 
tion, he may think would promote the public 
welfare. 

It is unnecessary now to declare the pre¬ 
cise meaning of the relevant provisions of 
the Act. * * * Looking only at its zvords 
one may interpret section IS as the Secretary 
says he did. And this conclusion is aided by 
consideration of his general powers over the 

public lands as guardian of the people. 
* * * 

Under the established rule the writ of 
mandamus cannot be made to serve the pur¬ 
pose of an ordinary suit. It zvill issue only 
where the duty to be performed is minis¬ 
terial and the obligation to act preemptory, 
and plainly defined. The law must not only 
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authorize the demanded action, but retire 
it; the duty must be clear and indisput¬ 
able. * * \ (Pp. 419, 420 of 283 U. S.) 
(Emphasis ours.) 

The interpretation which the court refused to dis¬ 
turb by issuance of the writ of mandamus in that 
case had far less support from the wording of the 
applicable statute than has the interpretation which 
the appellant requests the court to disturb in this 
case by the issuance of that writ. Here too the: in¬ 
terpretation is one acquiesced in for a long period 
of time. In United States v. Wilbur, supra, it ^vas 
one newly adopted and immediately challenged. 

CONCLUSION 

Based on the foregoing authorities and reason¬ 
ing it is submitted that the regulations and jthe 
action taken thereunder on appellant’s right[of- 
way applications are in strict accord with the statu¬ 
tory provisions and are authorized, if not actually 
required, by those provisions; that, assuming them 
not to be clearly authorized or required, they are 
nevertheless valid because reasonable in themselves 
and based on a reasonable construction of jthe 
statutes not inconsistent with any of the provisions 
of those statutes; and that they, being not arbitrary 
or capricious and being based on a possible if jnot 
a necessary construction of the statutes, will not 
be reviewed or disturbed by the court on petition 
for the extraordinaiy writ of mandamus. 
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For those reasons the order appealed from was 
correct and should be affirmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of the Interior, 

i Frederic L. Kiegis, 

Assistant Solicitor, Department of the 
Interior, 

i Attorneys for Appellee. 
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